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STATEMENT OF QUESTIONS PRESENTED 

1, Whether in a first degree murder case the evidence was legally 
sufficient to establish beyond a reasonable doubt that a premeditated and 
deliberate killing had occurred. 

2. Whether the court below erred in refusing to instruct the jury that 
"an appreciable time must elapse" for deliberation to occur. 

3. Whether the instructions on the defense of insanity given below 
were confusing and erroneous in connection with the government's burden of 
proof. 

4. Whether, in a case involving lengthy, complex and sophisticated 
psychiatric testimony, instructions on insanity are adequate which merely 
state general propositions of law and do not relate them to the evidence in 
the case. 

5, Whether, with the evidence overwhelming that appellant had the 
capacity to distinguish right from wrong, the court below erred in instructing 
the jury that they could consider such capacity, and in failing to instruct 
that even if they found appellant could so distinguish, they could still find 


that his act was a product of a mental disease or defect. 


6. Whether, ina first degree murder case with evidence of intoxica- 


tion, the jury should have been instructed that the burden was on the govern- 
ment to prove appellant was sufficiently sober to form the required intent. 

7. Whether it was prejudicial to appellant for the government to 
introduce before the jury the name of the Willie Lee Stewart case, a notori- 
ous case involving a brutal crime and repeated rejections by a jury ofa 


defense of insanity. 


8. Whether, with evidence of 2 unanimous opinion of St. Elizabeth's 


psychiatrists that appellant was sane, the court below erred in instructing 
that in the event of an acquittal by reason of insanity, appellant would be 
sent to that hospital until certain findings are made by the court, and in 
following with a statement that such findings by the court will depend upon 


the psychiatric testimony. 
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Such Capacity. Having so Instructed, the Court 

Should Have Added that Even if the Jury Found 
Appellant had Such Capacity They Could Still 

Find that His Act was a Product of a Mental Disease .. 
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JURISDICTIONAL STATEMENT 


This appeal is from a judgment and commitment of the United States 
District Court for the District of Columbia (Walsh, J.) of December 3, 1965, 
under the terms of which appellant was convicted of first degree murder and 


was sentenced to life imprisonment. Leave to proceed on appeal in forma 


pauperis was granted by the District Court on December 23, 1965. 


The District Court had jurisdiction under Sections 11-305 and 11-306 of 
the District of Columbia Code (1961), and this Court has jurisdiction under 


Section 1291 of Title 28 of the United States Code. 


STATEMENT OF FACTS 

Appellant was indicted on June 1, 1964 for first degree murder (22 D.C. 
Code, §2401), the indictment alleging that he stabbed Nettie Louise Scott to 
death with a knife on April 24, 1964. Appellant pleaded not guilty. Upon 
motion of the government consented to by appellant's court appointed attorney, 
Joseph H. Sharlitt, appellant was committed to St. Elizabeth's Hospital for 
a ninety-day examination as to his competency, following which, on September 
4, 1964 the Superintendent of the hospital reported to the court that in the 
opinion of the staff appellant was mentally competent for trial and was not 
then, nor had been on April 24, 1964, suffering from a mental disease or 
defect, 

On March 19, 1965, upon motion of the government and appellant, he 
was again committed to the hospital for a further examination of his compe- 
tency, which resulted in the same findings as before. On May 10, 1965 the 
court entered an order finding appellant competent to stand trial. 

The trial commenced on October ll, 1965 before Judge Walsh, Mary D. 


Riley, a government witness, testified that she was employed as a waitress 


at Goldie's Tavern, 747 8th St., S.E. (Tr. 4) and that when she arrived for 


work at 6 p.m. on the evening of April 23, 1964 (Tr. 5) she noticed appellant 
seated at the bar (Tr. 28). Deceased was present at Goldie's and at 2 a.m. 
closing deceased left the premises (Tr. 6). Some time later the witness went 
around the corner to Will Turner's, an after-hours establishment on 9th St., 
S.E. (Tr. 7), and there saw deceased seated at a table with appellant. The 
two were drinking, and appellant had bought a steak sandwich for deceased 


(Tr. 10). The witness testified further that appellant had a pocket knife in 


his possession while at Will Turner's and had used it during this time to re~ 
move a woman's broken thumb nail (Tr. ll). On cross-examination the wit- 
ness stated that she had four drinks while at Will Turner's and that deceased 
and appellant consumed more than she had (Tr. 23, 24). 

Also for the government, Mabel Proctor testified she had seen deceased, 
an acquaintance, at Goldie's and later at Will Turner's and that she had dozed 
off to sleep at Will Turner's and was awakened by deceased who stated she 
would take the witness home (Tr. 38). The three left Will Turner's between 
4:10 and 4:15 a.m. (Tr. 40) and proceeded in appellant's white truck to a 
carry-out shop a short distance away for sandwiches (Tr. 40). About twenty 
minutes was spent at the carry-out (Tr. 46), and while in front of the carry- 
out appellant had his arms around deceased and said he would take her home 
(Tr. 43). From the carry-out, located near 8th and H Sts, S.E. (Tr. 40), 
appellant dropped the witness off at her home at 604 3rd St., S.E. (Tr. 42) 
between 4:30 and 4:40 a.m. (Tr. 45, 46). 


Officers Ritter and Klotz, MPD, testified that at about 5 a.m. on 


April 24, 1964, they were driving along Anacostia Parkway and observed a 


white truck with the passenger door open ina parking bay near the river 

(Tr. 68). Stopping, they observed clothing lying in grass near the parking 
strip and saw appellant coming up from the river and driving away (Tr. 80). 
The officers found bloody clothing and a pool of blood in the grass near the 
parking area and discovered deceased floating in the river (Tr. 74). The 
officers removed deceased's nearly nude body from the river -- she was still 
breathing. Officer Ritter drove to a patrol signal box and placed a look-out 


for appellant's truck (Tr. 76). Deceased expired a short time later (Tr. 76). 
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Officer Schirf, Park Police, testified that at “approximately 5:05 a.m." 
he monitored a dispatcher's call placing a look-out on appellant's truck (Tr. 
144). At "about 5:25 a.m." he observed appellant's truck making a turn on- 
to Massachusetts Avenue from 13th St., S.E. and pulled him to the curb (Tr. 
145-46). Appellant was later identified by Officer Klotz as the man seen by 
the river (Tr. 84). 

The deputy coroner testified that an autopsy disclosed that death re- 
sulted from hemorrhage and shock from multiple stab wounds (Tr. 108). On 
cross examination he stated that deceased had suffered sopsoxiinarely twenty- 
six significant knife lacerations and at least a like number of superficial 
lacerations over various parts of the body including the abdomen, chest, left 
breast, pelvic region and vagina and two interconnecting tick-tack-toe pattern 
lacerations on the right thigh (Tr. 113-17). Photographs of the body were later 


introduced by the defense (Tr. 352). 


The government introduced photographic evidence of "drag marks" be- 


ginning where the bloody clothing was found and ending at the sea wall near 
where the body was found (Tr. 95, 97), and testimony that a man's yellow 
shirt, torn and bloody and similar to one owned by appellant, was found on a 
slope leading down to the river (Tr. 210, 223), a little apart from other cloth- 
ing about in the area (Tr. 213). 

At the close of the government's case the defense moved for judgment 
of acquittal on first and second degree murder which was denied (Tr. 245). 

The defense presented testimony through appellant's grandmother, Julia 
Austin, that appellant had been abandoned by his mother at an early age and 


reared in Alabama by the witness (Tr. 254). Appellant as a child was . 


regularly given to "falling out" spells which occurred as late as 1961 (Tr. 259- 
60) -- he received medication for these spells at Jefferson Hillman Hospital 
in Birmingham. During appellant's early years the witness had relations 

with a man at her home and on these occasions appellant would be excluded 
from the house (Tr. 261). The witness also testified that a girl whom appel- 


lant had been dating became pregnant and that appellant married at age seven~ 


teen but that the marriage was not successful (Tr. 262). 


Violet Saunders testified for the defense that she had lived with appel- 
lant for 4-1/2 years and that on four or five occasions he beat her (Tr. 295). 
The witness related an occurrence around Thanksgiving during which appel- 
lant beat her with a belt and another occurrence at Christmas when appellant 
placed his hands up her vagina and “tried to split me"! (Tr. 297). Appellant 
had no subsequent recollection of these events (Tr. 296, 298) or of other times 
he beat her (Tr. 299). The witness testified that in her opinion appellant was 
not in his right mind on the occasions of these beatings (Tr. 300). 

Corine Carroll testified that she lived at the same rooming house as 
appellant and had observed the Thanksgiving and Christmas beatings and upon 
discussing them subsequently with appellant found that he had no recollection 
of them (Tr. 331-32). The witness testified she did not believe appellant in 
his right mind on such occasions (Tr. 334). 

Clinical records of the Jefferson Hillman Hospital introduced by the 
defense included records that beginning in 1948 appellant had been treated for 
attacks of loss of consciousness (Tr. 398), that an electroencephalogram had 
been made in 1950 with an interpretation suggesting psychomotor seizure and 


possibly convulsive disorder (Tr. 397-98), and that appellant showed symptoms 
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of epileptic attacks, petit mal type (Tr. 399A). 

The chief defense psychiatric witness, Dr. Oscar LeGault, testified 
that he interviewed appellant on seven occasions including an interview con- 
ducted at St. Elizabeth's Hospital on April 20, 1965, during which appellant 
was placed under hypnosis and injections of sodium amytal (hereafter "the 
Interview"). Dr. LeGault stated that in his opinion appellant was. suffering 
from a mental illness at the time of the crime, diagnosed as a passive aggres~ 
sive personality disorder and that appellant was in a dissociative reaction, 
and that the crime arose directly therefrom (Tr. 413). 

The witness testified that appellant's history showed a very large degree 
of unconscious hostility towards women stemming from his illegitimacy, 
abandonment as a child, witnessing sexual activities of his grandmother and 
of his father (Tr. 417-20) and culminating in appellant's need for reassurance 
of sexuality in connection with women resulting in a desire for intercourse 
twice a day and violence towards Violet Saunders without later recollection 
thereof (Tr. 415, 428). Significance of this inability to recall was stated to 
be that the violent events were actions appellant would not carry out ina 
normal frame of mind and thus were unacceptable to him when he had returned 
to normal (Tr. 416). 


Dr. LeGault testified that during the Interview of April 20, 1965 appel- 


lant relived the night of the crime, recounting events between the time he 


passed a church on the drive to the river and just prior to his arrest which, 
on previous interviews, he could not recall (Tr. 436). Dr. LeGault stated 
that in his opinion the time of passing the church was the onset of the dis-~ 


sociated reaction, this being a point where appellant stated during the 


Interview that deceased slapped him (Tr. 459). The dissociated reaction was 
triggered by a feeling of being cheated, being struck by the woman and by 
alcohol (Tr. 452). Dr. LeGault testified that during the Interview appellant 
said, "I couldn't have done a thing like that, '' meaning that on coming out of 
the dissociated reaction he realized what had occurred, and not being admis-~- 
sible to him in his normal state, amnesia was instituted and the events were 
forgotten (Tr. 453). Dr. LeGault testified that when amnesia occurs one 
suspects that the thing for which the person is amnesic is a dissociated 
reaction (Tr. 456). 

Dr. LeGault testified that in his view appellant knew the difference 
between right and wrong at various times (Tr. 579, 581, 597). He would not 
agree with the statement that appellant knew right from wrong at the scene 
(Tr. 585) and preferred to express no opinion on the matter (Tr. 603). 

Dr. Cantrell testified for the defense that he was a psychiatric resi- 


dent at John Howard Pavillion at the time of appellant's first admission 


(Tr. 756), that he saw appellant for several psychiatric interviews and did 


the "workups" on him (Tr. 759-61), that he participated in the staff conference 
on appellant on August 31, 1964 and that his opinion then was that appellant was 
without mental disorder, but this opinion was difficult because of doubt whether 
there was a true amnesia (Tr. 771-74). He was thereafter transferred to a 
different service at the hospital (Tr. 772). A week before the trial he learned 
that appellant had ''relived the crime" at the Interview (Tr. 773). He read 
hospital reports, talked with other doctors and reexamined appellant (Tr. 
775-76). Dr. Cantrell expressed the opinion that at the time of the crime 


appellant was suffering from a mental disorder known as psychoneurotic 
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disaction, dissociative reaction, amne sic-type, with anxiety and compulsive 
features, and that his act was the product thereof (Tr. 777). Important in 
his change of opinion was his conclusion based on the Interview, that appellant 
had had a "true amnesia'! (Tr. 784). 

On cross examination, Dr. Cantrell testified that dissociated reaction 
is a psychoneurotic disorder (Tr. 799). There was questioning concerning the 


role of anxiety in his diagnosis (Tr. 802-4), the importance of the amnesia 


(Tr. 805 et. seq.) and the reports which led to the first staff conference (Tr. 


816 et.seq.). Dr. Cantrell agreed that at the time of the first staff conference 
he believed appellant had no amnesia and no mental disorder (Tr. 830). There 
was lengthy questioning concerning dissociative reaction as brought out by the 
events related by appellant during the Interview (Tr. 854 et.seq.). Dr. 
Cantrell stated that appellant knew right from wrong (Tr. 865-66, 886, 899) 
and that he had a passive aggressive personality, but the witness did not con~ 
sider this a mental disorder (Tr. 902). Redirect examination was directed to 
the extent of appellant's control at the time of the crime (Tr. 906 et, seq. ). 
The witness was permitted to read portions of a psychological report on which 
he had relied in forming his opinion (Tr. 956-57). On re-cross examination, 
he was questioned about the extent to which amnesia is indicative of mental 
disorder and about his agreement or disagreement with opinions of various 
text writers (Tr. 963 et. seq. ). 

The defense then rested and renewed its motion for judgment of acquittal 
of first degree murder (Tr. 1001), which was denied (Tr. 1009). The govern- 
ment, on rebuttal, called Dr. Straty H. Economon who testified that he was a 


staff psychiatrist at John Howard (Tr. 1010), that he did not participate in the 
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original staff conference on appellant, but that he was intimately involved 

with the second admission (Tr. 1016-17). After testifying to various reports 
on which he based his conclusions, the witness referred to the medical staff 
conference and to the Interview (Tr. 1036-38), and then, on the basis of a 
hypothetical question setting forth the facts previously introduced in evidence 
with respect to the killing, including the fact that appellant had consumed alco- 
holic beverages (Tr. 1040), he testified to an opinion that appellant was without 
mental disorder, disease or defect (Tr. 1052). He testified that appellant had 
a genuine amnesic episode after the alleged offense (Tr. 1053), and that it 
occurred largely as a result of fear of consequences of the act 'made easier 
and enhanced by the alcohol" (Tr. 1066). He stated that although appellant 
"wag not staggering drunk, nevertheless he had a significant amount of alcohol 
jn his blood" (Tr. 1055) and that "alcohol enabled this thing to happen" (Tr. 


1082). Dr. Economon testified that he had found evidence of malingering by 


appellant (Tr. 1067 et. seq.), and that appellant was not in a "fugue state" under 


a dissociative reaction at the time of the crime (Tr. 1089). 

Cn cross examination, Dr. Economon was questioned concerning disso-" 
ciated reaction and its symptoms (Tr. 1091 et. seq. ), with numerous references 
te psychiatric texts (Tr. 1113, 1121, 1141 and 1182), particularly on the question 
of whether appellant's amnesia was symptomatic of mental illness (Tr. 1123 
et. seq.), and whether other diagnostic categories listed in the texts, such as 
adult situational reaction and transient situational personality disorder, were 
applicable to him (Tr. 1182-94). The witness explained his views as to the 
cultural values of persons such as appellant (Tr. 1167-78). At the time of the 


crime appellant was "drunk" (Tr. 1192). Appellant has a passive aggressive 
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personality, but this is a normal personality (Tr. 1206). The witness answer- 
ed questions with respect to appellant's hostility towards women and his 
tendency to associate masculinity with violence (Tr. 1222-4)). On redirect 
examination, Dr. Economon was further questioned from text books as to the 
symptoms of passive aggressive personality and whether it is a mental illness 
(Tr. 1290-1301). He testified that appellant ''has always known right from 
wrong" (Tr. 1303-05). 

Dr. Platkin, called by the government, testified that he was Chief of 
Service at John Howard (Tr. 1318), that he participated in the staff conferences 
at appellant's first and second admissions to St. Elizabeth's and in the Inter- 
view (Tr. 1327-28). On the basis of a hypothetical question similar to that 
posed to Dr. Economon, he testified that in his opinion appellant was without 
mental disorder or defect at the time of the crime (Tr. 1335) and that he knew 


right from wrong (Tr. 1337). He stated that appellant had been drinking "a 


fair amount" and that alcohol "certainly must have played a significant role" 


(Tr. 1342). 

On cross examination, Dr. Platkin stated that he had not seen appellant 
prior to the August 31 staff conference, and there was questioning concerning 
the basis for his opinions about appellant (Tr. 1348 et. seq.). The witness was 
also questioned about the effect of the medical records from Alabama on the 
diagnosis at the second admission (Tr. 1386 et. seq.). Dr. Platkin stated that 
appellant had ''a sort of half-amnesia" (Tr. 1415). He admitted that the Diag- 
nostic Manual lists passive aggressive personality as a mental disorder, and 
that he disagreed (Tr. 1429). He was questioned concerning his article "Decade 


of Durham" and statements therein concerning the effect of that decision on 


diagnosis at St. Elizabeth's (Tr. 1441 et. seq. ). 

Dr. Owens, called by the government testified that he was a psychia- 
trist and Clinical Director of John Howard (Tr. 1482). On the basis of a 
similar hypothetical, he testified that in his opinion appellant did not have a 
mental disease or defect and that it was the unanimous opinion of the staff 
conference that he was without mental disorder on the date of the crime (Tr. 
1494, 1503). He stated that in his opinion appellant knew right from wrong on 
the night of the killing and that appellant "had been out drinking and probably 
was intoxicated or had had a good bit to drink" (Tr. 1504-05). 

On cross examination, Dr. Owens was que stioned with respect to matters 
contained in the American Handbook of Psychiatry (Tr. 1507 et. seq.), par- 
ticularly whether passive aggressive personality disorder is a mental illness. 
He was questioned concerning the extent his views were based upon studies of 
others (Tr. 1529 et. seq.) and whether he was familiar with appellant's history 
(Tr. 1546 et. seq.). The government rested (Tr. 1568). 


The defense called Neal E. Krucoff, an associate of defense counsel, who 


testified that during a conversation he heard Dr. Owens state that this killing 


"was a cultural thing" and that if "those people... don't get their sex one way 
they will get it in some other way" (Tr. 1570-71). Dr. Owens was then recalled 
and denied making such a statement (Tr. 1578), stating that he was “talking 
generally about people who get intoxicated" (Tr. 1580). 

Following arguments of counsel the court instructed the jury (Tr. 1718- 
52). The jury deliberated from 11:58 a.m. to 2:33 p.m., at which time it re- 
turned with a verdict of guilty of first degree murder with a recommendation 


of life imprisonment (Tr. 1754). 


STATUTES AND RULES INVOLVED 
D. C. Code §22-2401 (1961 ed. ): 


"Whoever being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 
malice or by means of poison... is guilty of murder in the 
first degree." 


Code §22-2403 (1961 ed. ): 
"Whoever with malice aforethought, except as provided 


in sections 22-2401, 22-2402, kills another, is guilty of 
murder in the second degree." 


Code §24-301(d) and (e) (1961 ed, ): 


"(d) If any person tried upon an indictment or information 
for an offense, or tried in the juvenile court of the District of 
Columbia for an offense, is acquitted solely on the ground that 
he was insane at the time of its commission, the court shall 
order such person to be confined in a hospital for the mentally 
il." ; 


"(e) Where any person has been confined in a hospital for 
the mentally ill pursuant to subsection (d) of this section, and 
the superintendent of such hospital certifies (1) that such person 
has recovered his sanity, (2) that, in the opinion of the super- 
intendent, such person will not in the reasonable future be 
dangerous to himself or others, and (3) in the opinion of the 
superintendent, the person is entitled to his unconditional re- 
lease from the hospital ..., such certificate shall be sufficient 
to authorize the court to order the unconditional release of the 
person so confined from further hospitalization ...; but the 
court in its discretion may, or upon objection of the United 
States or the District of Columbia shall, after due notice, hold 
a hearing at which evidence as to the mental condition of the 
person so confined may be submitted, including the testimony 
of one or more psychiatrists from said hospital. The court 
shall weigh the evidence and, if the court finds that such person 
has recovered his sanity and will not in the reasonable future 
be dangerous to himself or others, the court shall order such 
person unconditionally released from further confinement in 
said hospital." 


Rule 52(b), Federal Rules of Criminal Procedure: 
"Plain errors or defects affecting substantial rights may be 


noticed although they were not brought to the attention of the 
court." 


Sis 


STATEMENT OF POINTS 

1. The question of whether appellant was guilty of first degree murder 
should not have been submitted to the jury. 

2. The court below erroneously refused to instruct the jury that "an 
appreciable length of time must elapse" for deliberation to occur. 

3. Portions of the instructions to the jury on appellant's main defense 
of insanity were confusing and erroneous and suggested that the burden of 
establishing a mental disease or defect and a relationship between the disease 
or defect and the killing was on appellant. 

4. The instructions on insanity were erroneous in that they failed to 
relate the law to the testimony. 

5, The instructions concerning appellant's capacity to distinguish 


right from wrong were erroneous. 


6. The instructions on intoxication failed to place the burden of proof 


on this issue on the government. 

7. The court below erred in allowing the government to make refer- 
ence to the Willie Lee Stewart case by name. 

8. The instructions regarding the consequences of a finding of not 


guilty by reason of insanity were improper. 


SUMMARY OF ARGUMENT 
1. Itis established in this jurisdiction that one is not guilty of first 
degree murder unless a killing be shown to be intentional, premeditated, 


and deliberate. It is clear also that the elements of premeditation and 
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deliberation have content apart from the element of specific intent to kill. 
Bullock v. United States, 74 App. D.C. 220, 122 F. 2d 213 (1941); Weakley v. 
United States, 91U.S. App. D.C. 8, 198 F.2d940 (1952). The record below 


shows no evidence from which the jury could have found that premeditation 


and deliberation existed prior to arrival at the scene of the killing. Evidence 


of occurrences at the scene show a frenzied and bizarre killing which the 
jury could not reasonably conclude was accompanied by premeditation and 
deliberation, The facts would have warranted a second degree murder con- 
viction but it was error to submit the question of first degree murder to the 
jury. : 

Il. This court has held that some appreciable time must elapse in 
order that reflection and consideration amounting to deliberation necessary 
for first degree murder may occur. Bostic v. United States, 68 App. D.C. 
167, 94 F. 2d 636 (1937), cert. denied, 303 U.S, 635 (1938). Absent such a 
statement in the instructions, the jury must be informed in some other 
fashion as to the appreciable time factor, Bullock v. United States, 

74 App. D.C. 220, 122 F. 2d 213 (1941). Although requested by esineel for 
appellant below the jury were not instructed that an appreciable time must 
elapse and the omission was aggravated by instructions emphasizing the 
rapidity with which deliberation may occur. The court below thus erred in 
refusing to grant the request, 

Ill. Decisions of this court and the Supreme Court have plainly stated 
the government's burden where insanity is raised as anissue. Davis v. 


United States, 160 U.S. 469 (1895); Douglas v. United States, 99 U.S. App. 
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D.C. 232, 239 F.2d 52 (1956). Other decisions have condemned certain 
instructions as confusing and erroneous on the insanity burden and have 
indicated the necessity "to cast instructions continually in terms of the 
Government's burden to show sanity beyond reasonable doubt." Naples v. 


United States, 120 U.S. App. D.C. 123, 131, 344 F.2d 508, 516 (1964); 


Blocker v. United States, 110 U.S. App. D.C. 41, 288 F.2d 853 (1961); 


Carter v. United States, 102 U.S. App. D. C. 227, 252 F. 2d 608 (1957). 
Despite efforts by counsel for appellant below the instructions on appel- 
lant's only real defense erroneously intimated that affirmative findings were 
required by the jury as to mental disease and its relationship to the killing. 

IV. The defense in this case was insanity, and there was lengthy, 
complex and psychiatrically sophisticated testimony pertinent to that issue. 
The court's instructions on insanity were erroneous in that they consisted 
almost entirely of statements of the law taken from opinions of this court, 
and did not relate those statements to the evidence in this case. 

Vv. The testimony was overwhelming that appellant had the capacity to 
distinguish right from wrong, and the defense did not contend otherwise. 
Under these circumstances, it was error for the court to instruct the jury 
that they could consider whether appellant could distinguish right from wrong. 
Having so instructed, the court erred in not following with an additional 
instruction, required by Blocker v. United States, 116 U.S. App. D.C. 78, 
320 F. 2d 800 (1963), that even if the jury believed appellant could distinguish 
right from wrong, it could still find that his act was the product of a mental 


disease or defect. 


-16- 


VI. There was substantial evidence that appellant had been drinking 


heavily for a considerable period prior to the killing. The court properly 


gave an instruction on the effect of intoxication on appellant's capacity to 
have the requisite intents for first degree murder, but this instruction 

failed to make clear, as required by Edwards v. United States, 84 U.S. App. 
D.C. 310, 172 F.2d 884 (1949), that the government had the burden of proving 
beyond a reasonable doubt that appellant was sober enough to be capable of 
forming such intents. 

VIl. During his questioning of the chief defense psychiatrist and his 
argument to the jury, the prosecutor, over the objection of defense counsel, 
made references to the Willie Lee Stewart case by name. The name of this 
notorious case was not relevant to any issue in this case, and the references 
to it could only have had the effect of prejudicing appellant by linking him and 
his primary witness to Willie Lee Stewart. 

VIII. Inthe portion of his instructions which advised the jury as to the 
consequences of a verdict of not guilty by reason of insanity, the court stated 
that in such event appellant would be confined to St. Elizabeth's Hospital 
until the court should order his release. This statement was followed by an 
additional comment that any such decision of the court would depend upon 
information received from the psychiatrists who testify. Since it was clear 
from the testimony for the government that the staff at St. Elizabeth's 
Hospital believed that appellant was sane, the naming of that hospital and the 
additional comment referred to above could only have had the effect of focus- 
ing the jury's attention on the possibility of appellant's early release. This 


was error, Lyles v. United States, 103 U.S. App. D. C. 22, 254 F, 2d 725 (1957). 
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I. Evidence as to the Elements of Premeditation and Deliberation was 
Legally Insufficient to Support a Verdict of First Degree Murder as Charged 
and Motion for Judgment of Acquittal Should Have Been Granted 

At the close of the government's case appellant moved for judgment of 
acquittal on first degree murder and later renewed the motion after presen- 
tation of appellant's evidence. 

Crucial to the government's case on first degree murder was to estab- 
lish that the killing of Nettie Scott was a premeditated and deliberate killing. 
Appellant submits that the government failed on this reeord to carry its burden 
on these elements and that the defense motion for judgment of acquittal with 
regard to first degree murder should have been granted. 


Testimony offered by the government dis closed the following. On the 


evening of April 23, 1964, appellant arrived at Goldies Tavern, located at 


747 - 8th St., S.E., prior to 6p.m., and occupied a seat at the bar (Tr. 5, 6). 


At the 2a.m. closing time several patrons of Goldie's moved to Will Turner's, 
an after-hours establishment located just around the corner on 9th St. At 
Will Turner's appellant sat with deceased at the same table and drank liquor 
together in the same party (Tr. 20,25), and shortly after 4a.m. appellant and 
deceased prepared to leave this establishment together when the deceased in- 
vited an acquaintanee, Mabel Proctor, to accompany them so that she might 
be driven home by appellant (Tr. 38). The three left Will Turner's between 
4:10 and 4:15 a.m, (Tr. 40) and, deceased indicating that she would like to 
have a sandwich, appellant drove to a carry-out shop located near 8th and H 
Sts., SE. (Tr. 40). Appellant offered to bring a sandwich to deceased stating 


"you are in no condition to get it," (Tr. 41) but deceased "hopped out'' of the 
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truck and went inside with appellant and Mabel Proctor. The testimony of 
the government's witness, Mabel Proctor, also indicates that while parked 
near the carry-out shop appellant "had his arms around" deceased and said 
"Nettie, baby, I will take you home" (Tr. 43), The party remained at the 
carry-out shop "about 20 minutes or so" (Tr. 46). Appellant ana deceased 
then drove Mabel Proctor to her home at 604-3rd St., S.E. (Tr. 42) and 
upon arriving deceased and Mabel Proctor chatted about seeing each other 
later that day at church (Tr, 43). 

Sgts. Ritter and Klotz of the Metropolitan Police Department testified 
that on the morning of April 24, 1964, at "about 5 a,m."' according to Sgt. 
Ritter (Tr. 67) and at "about five or a few minutes after" according to Sgt. 
Klotz (Tr. 79), they were driving along the Anacostia Parkway, observed a 
white van-type truck with the passenger's door open parked in one of the 
parking bays, and observed appellant coming up from the river bank nearby 
(Tr. 80), Testimony indicated that bloody clothing was found on a grassy 
median strip that separates the main roadway from the parking area (Tr. 68, 
79), that a torn and bloody man's shirt was found apart from the other cloth- 
ing (Tr. 210, 213), and that there was a large pool of blood in the grass 
median strip (Tr, 74). Deceased was found by the officers floating in the 
river and a photograph of the area showed marks on the ground from which 


the jury could have inferred that deceased was dragged from the spot where 


the clothing was found to the river (Tr. 95). Testimony indicated that de- 


ceased had suffered a broken nose and twenty-six significant laceration 
wounds and approximately twenty-six superficial lacerations on different 


parts of her body (Tr. 113-17) and that death was caused by hemorrhage and 
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shock from multiple stab wounds (Tr. 108). 

Since the decision in Bostic v. United States, 68 App. D. C. 167, 94 F.2d 
636, cert.denied, 303 U.S. 635 (1937), this jurisdiction has joined a number 
of others which have determined that the elements of deliberation and pre- 


meditation have meaning independent of the element of specific intent to kill 


1 
in first degree murder. In other words, more reflection is required for 


first degree murder than is involved in specific intent to kill, See Weakley 
v. United States, 91 U.S. App. D.C. 8, 198 F. 2d 940 (1952). The subject was 
further clarified in Bullock v. United States, 74 App. D. C. 220, 122 F.2d 

213 (1941), where this court stated: 


“At common law there wereno degrees of murder. If the accused 
had no overwhelming provovation to kill, he was equally guilty 
whether he carried out his murderous intent at once or after 
mature reflection. Statutes like ours, which distinguish de- 
liberate and premeditated murder from other murder, reflect 
a belief that one who meditates an intent to kill and then de- 
liberately executes it is more dangerous, more culpable or 
less capable of reformation than one who kills on sudden 
impulse; or that the prospect of the death penalty is more 
likely to deter men from deliberate than from impulsive 
murder. The deliberate killer is guilty of first degree 
murder; the impulsive killer is not. 74 App. D.C. at 221, 

122 F. 2d at 214. 
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1 E.g., People v. Bender, 27 Cal. 2d 164, 163 F.2d 8 (1945); Chisley v. 
State, 202 Md. 87, 95 A. 2d 577 (1953); Waldie v. State, 190 Tenn. 
537, 230 S. W. 2d 537 (1950); State v. Thompson, 110 Utah 113, 170 
P. 2d 153 (1946). 


The opposite point of view was expressed by the Pennsylvania court 
in Commonwealth v. Jones, 355 Pa. 522, 525-26, 50 A, 2d 317, 319 
(1947), that "Such [specific intent to kill] intent supplies the qualities 
of willfulness, deliberation and premeditation otherwise essential, by 
the statute, to murder in the first degree." 
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Bullock, it is submitted, holds that one who does not meditate an intent to 


kill and then deliberately execute it is not guilty of first degree murder. 


On motion for judgment of acquittal, counsel for the government below 
conceded that its evidence on premeditation and deliberation was entirely 
circumstantial (Tr. 241) and appellant submits that on the basis thereof rea- 
sonable minds could not find that the evidence excluded every hypothesis but 
that of guilt of first degree murder. Kaplan v. United States, 329 F, 2d 561 
(9th Cir, 1964), 

While the record is not clear on the question of how much time elapsed 
between appellant's arrival at and departure from the scene of the crime, it 
is clear that a very brief space of time was involved. Moreover, an analysis 
of the testimony indicates that in all probability appellant arrived at the 
riverfront at 4:45 a.m. at the earliest and departed some minutes before 


5 a.m. 
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2 Research by several commentators indicates that homicides resulting 
from hasty and impulsive action not the result of real and substantial 
reflection were never intended to fall within the confines of first degree 
murder. See Brenner, The Impulsive Murder and the Degree Device, 
22 Fordham L. Rev. 274, 280 (1953); Knudson, Murder By the Clock, 

24 Wash. U. L.Q. 305, 352 (1939). And See Weihofen and Overholser, 
Mental Disorder Affecting the Degree of Crime, 56 Yale L.J. 959, 974- 
75 (1947); Note, Deliberation and Premeditation in First Degree Murder, 
21 Md. L. Rev. 349, 351 (1961). 


The record is conflicting as to the time on the morning of April 24, 1964, 
that certain of the events took place. Testimony given was as follows. 
The government witness Mabel Proctor testified that the three left Will 
Turner's between 4:10 and 4:15 a.m. (Tr. 40) and drove to the carry-out 
shop at 8th and K Sts.,S.E., for sandwiches. Viewing the testimony 
most favorably to the government the party would not have reached the 
carry-out before 4:15 a.m. and probably later. Mabel Proctor testified 
further that the three remained at the carry-out "about twenty minutes 
or sd'(Tr. 46), thus leaving on the approximately seven block drive to the 
Proctor residence at 604 - 3rd St.,S.E., at approximately 4:35 a.m. and 
(Cont'd. ) 
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Appellant submits that the government introduced no evidence of oc- 
currences prior to this brief period from which the jury might have concluded 
that the killing was premeditated and deliberate. Indeed the direct evidence 
of the government witness Mabel Proctor was to the effect that up until fif- 
teen or twenty minutes prior to the killing not only was there no ill will 
between appellant and deceased but instead that appellant acted affectionately 


toward deceased. Thus the witness testified that appellant drove to the 


ee 
(Cont'd). 
possibly later. The witness Proctor testified that she had been dropped 
off at her residence between 4:30 and 4:40 a.m. (Tr. 45) but in view of 
the above it seems necessary that 4:40 a.m. was more accurate. Thus 
at approximately 4:40 a.m. appellant left for the scene of the killing, a 
distance of approximately 2 miles (Tr. 174). No testimony indicated how 
much time was consumed to reach the waterfront but this court may 
notice that several minutes must have elapsed, thus placing appellant at 
the scene of the killing no earlier than 4:45 a.m. 


Viewed from the other end, it seems clear that appellant must have 
left the scene of the killing prior to 5.a.m. The police officers testified 
that they were driving along the Parkway at "about 5 o'clock" (Tr. 67) or 
“about five or a few minutes after" (Tr. 79), noticed appellant's truck and 
stopping to investigate saw appellant returning from the riverbank. The 
officers stated also that they took appellant's tag number as he drove off, 
examined some bloody clothing on the ground and then proceeded to the 
river where they saw and removed deceased from the river (Tr. 80). 
Thereafter Sgt. Ritter returned to the car and, since it was a private, 
unequipped car, drove to a call box and advised of the homicide and the 
tag number of appellant's truck. Officer Scharf of the U.S. Park Police 
testified, however, that at approximately 5:05a. m. " he and a partner 
monitored a call from'dur dispatcher’ concerning the homicide and thata 
look-out was in effect on appellant's truck (Tr.144). It was stipulated that 
appellant returned to his home at 415 - 4th St.,S.E., sometime after 5 
a.m. and removed certain clothing (Tr. 222). Officer Scharf testified 
that at "about 5:25''a.m., he observed appellant's truck turning on to 
Massachusetts Ave. from 13th St.,S.E. (Tr. 145). 


Given that appellant was seen at this location at "about 5:25 a.m. ," 
that he had gone to his home from the scene of the killing, removed cer- 
tain clothing and decided to leave, that Officer Scharf monitored a look- 
out at 5:05am. on appellant's truck, and that Sgt. Ritter was unable to 
place the alert from his car at the scene of the killing but was required 
to drive to a call-box, it seems very probable that appellant must have 
departed the scene prior to 5a.m. 
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carry-out shop because deceased ''wanted a sandwich" (Tr. 40), that appellant 
had his arms around deceased at the carry-out (Tr. 43), and that appellant 
offered to go in and bring the sandwich to deceased from the carry-out (Tr. 43). 

Absent also was any testimony concerning motive for the \illing* that 
appellant's knife had been specially procured, or any other testimony from 
which the jury could have concluded that appellant drove to the scene of the 
killing with any plan to take the life of deceased. 

Appellant submits that in a trial for first degree murder where direct 
evidence shows a complete absence of hostility up to a very few minutes before 


the killing itself the circumstantial evidence relied upon to supply the requi- 


5 
site elements of premeditation and deliberation must be clear and convincing. 


4 While evidence of motive is not essential to the government's case, it has 
been held that an absence thereof bears materially upon the weight of evi- 
dence claimed to show a premeditated and deliberate design to take life. 
People v. Guadagnino, 233 N.Y. 344, 348-49, 135 N.E. 594, 595 (1922). 


If the testimony brought out during examination of appellant's witnesses had 
the effect of filling gaps in the government's case on the matter of premed- 
itation and deliberation, appellant submits that this court should consider 
whether the waiver doctrine should be applied in the circumstances of this 
case. See Cephus v. United States, 117 U.S. App. D.C. 15, 324 F. 2d 893 
(1963). Appellant submits that such consideration is unnecessary because 
the only factual evidence which could be said to have been presented by ap- 
pellant was in the form of references to statements made in the course of 
the interview of April 20, 1965, when appellant was under hypnosis and in- 
jections of sodium amytal (Tr. 437). Such statements could not fill the gaps 
in the government's case because, being made under the influence of drugs 
and hypnosis, they are unreliable as to the truth of facts contained therein. 
See, e.g., State v. Lindemuth, 56 N.M. 257, 243 P. 2d 325 (1952). And see 
2 Jones on Evidence §436, p. 829 (5th ed.); McCormick, Handbook of the 
Law of Evidence §998, p. 642 (3rd ed.). Such unreliability is demon- 
strated in this case. Appellant stated under hypnosis that he spoke to the 
officers at the scene of the crime and told them that he had been fishing 

(Tr. 441, 598). The testimony of the officers indicates that no such event 
occurred (Tr. 80, 97). 
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The record shows that at some time during the few minutes at the scene, de- 
ceased suffered fifty-two knife wounds and a broken nose. These wounds 


covered many parts of the body, including the chest, abdomen, jaw, breast, 


6 
finger, vagina, upper lip (Tr. 113-16). Appellant submits that the number 


and nature of the knife wounds, occurring during such a brief period, dis- 
close an orgy of frenzied activity, probably heightened by alcohol, which is 
utterly inconsistent with an act of "one who meditates an intent to kill and 
then deliberately executes it,'' in the words of Bullock v. United States, 
supra. Infliction of numerous wounds with a deadly weapon may well give 
rise to an inference of an intent to kill, but it is submitted that multiple acts 
of violence do not in themselves show that appellant meditated the intent to 
kill and then deliberately executed it. See People v. Craig, 49 Cal. 2d 313, 
316 P. 2a 947 (1957); People v. Caldwell, 43 Cal. 2a 864, 279 P. 2d 539 (1955); 
People v. Tubby, 34 Cal. 24 72, 207 P. 2d 51 (1949); People v. Jiminez, 95 
Cal. App. 2d 840, 214 P.2d 15 (1950); People v. Nichols, 88 Cal. App. 2d 221, 
198 P. 2d 81 (1948). Indeed, as above indicated, the method disclosed in the 


multiple acts in this case is wholly inconsistent with such a meditated intent. 


In summary, the record discloses a complete lack of any intent to kill, 
premeditation or deliberation prior to the arrival of appellant and deceased 
at the scene of the crime. It discloses no evidence whatsoever as to the 
events at the scene which preceded the attack. It discloses an attack of a 


brutal and frenzied nature. Appellant submits that on such a record a jury 


could not reasonably find beyond a reasonable doubt that the government 


proved a premeditated and deliberate killing and that for this reason the con- 


viction of first degree murder must be reversed. 

panna en 

6 Dep. Coroner Rayford testified that lacerations of the right thigh were asif 
two "tick-tack-toe' patterns had been made (Tr. 115). 


Il. The Court Below Erred in Refusing to Instruct that an Appreciable 
Time Must Elapse for Deliberation While Emphasizing the Rapidity 
With Which That Element of First Degree Murder May Occur 

With respect to Point I, appellant desires the court to read the 
following pages of the reporter's transcript: Tr. 1724-29, inclusive. 

As noted in Point I, above, appellant contends the record discloses 
no direct evidence and no indirect evidence from which the jury could exclude 
a reasonable hypothesis that the facts disclosed an impulsive killing lacking 
the elements of premeditation and deliberation. Indeed, the record shows 
that counsel for appellant below vigorously argued on motion for judgment 
of acquittal on the first degree charge that there was no evidence indicating 
any point in time during which premeditation and deliberation could have 
occurred and that the facts were entirely consistent with second degree 
murder (Tr. 230-36). 

In this state of the record, appellant reque sted that the jury be in- 
structed that "some appreciable period of time" was essential for purposes 
of deliberation, citing Bullock v. United States, 74 App.D.C. 220, 122 F.2d 
213 (1941), and Bostic v. United States, 68 App. D.C. 167, 94 F.2d 636 
(1937)." This request was denied and the jury were instructed on premedi- 
tation and deliberation as follows: 

"Now as to the fourth element of first degree murder, that 

the defendant acted with premeditation and with deliberation. Now 

premeditation is the formation of the intent or plan to kill; the 

formation of a positive design to kill. Deliberation means further, 

or to put it in another way--I am speaking now of deliberation-- 

that deliberation means a further thought upon the plan or the 


design to kill, It must have been considered by the defendant 
Bernard Austin. 
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7 Defendant's Request for Instructions, p. 3. 


"It is your duty to determine from all of the facts and circum- 
stances which have been presented to you in this case that you 

may find surrounding the killing on April 24, some time between 

four-thirty and five o'clock, whether there was any reflection 

and consideration amounting to deliberation by the defendant 

Bernard Austin. Now if there was such deliberation, even 

though it be of an exceedingly brief duration, that is in itself, 

so far as the deliberation is concerned, is sufficient. Because 

it is the fact of deliberation rather than the length of time it 

required that is important. Although some time, that is there 

must be some time to deliberate and to create in the mind of 

the defendant Austin the premeditation and the deliberation. 

As I have told you before, the time itself may be in the nature 

of hours, minutes, or seconds. But there must be the delib- 

eration and the premeditation" (Tr. 1727-28). 

Assuming arguendo there was evidence from which premeditation and delib- 
eration could be inferred, it is clear that a close question was presented as 
to whether the government had proved these elements of first degree murder 
beyond a reasonable doubt. Appellant submits that refusing to instruct that 
"some appreciable time'' is needed for deliberation constitutes reversible 
error. 

Since the decision in Bostic v. United States, supra, this court has 
consistently held that deliberation required for murder in the first degree 
involves a process of thought upon a design to kill which occurs for some 
appreciable time prior to execution of the intent to kill. In Bostic, this 
court considered decisions holding that deliberation may be present even 
though the act of killing follows the intention to kill as instantaneously as 
successive thoughts of the mind and other decisions which "insisted that 


some appreciable time must elapse in order that reflection and considera- 


tion amounting to deliberation may occur." 68 App.D.C. at 170, 94 F. 2d 


at 639. The court in Bostic held that the latter decisions announced the 


better rule and proceeded to test sufficiency of the evidence in terms of the 
requirement that ''some appreciable time must elapse.'' Even so, however, 
the court recognized that a lapse of days or hours or even minutes was not 
required. 


In Bullock v. United States, supra, the trial court had instructed that 


“though deliberate and premeditated malice involves turning over in the 


mind an intention to kill, it does not take any appreciable length of time to 
turn a thought of that kind over in your mind,'"' 74 App. D, Gy at 220; 122 
F.2d at 213. The court adhered to the rule requiring lapse of an appreci- 
able time and held the quoted part of the charge erroneous, stating: 


"To speak of premeditation and deliberation which are instan- 
taneous, or which take no appreciable time, is a contradiction 
in terms. It deprives the statutory requirement of all meaning 
and destroys the statutory distinction between first and second 
degree murder.... Statutes like ours, which distinguish de- 
liberate and premeditated murder from other murder, reflect 
a belief that one who meditates an intent to kill and then de- 
liberately executes it is more dangerous, more culpable or 
less capable of reformation that one who kills on sudden impulse. 
The deliberate killer is guilty of first degree murder; the im- 
pulsive killer is not. 74 App. D.C, at 220-221, 122 F. 2d at 
213-14, 


Although the instruction on deliberation was erroneous, the court in Bullock 


8 n 
held it was sufficiently corrected by a later charge. Instead the court 


EEA 


The later, corrective charge given in Bullock stated as follows: 


"Deliberation is the turning over in one's mind of a thought or 
jniention, a consideration and reflection upon the intention or 
design. Now, that means, in short, that if a party forms a 
purpose to kill and immediately kills the party whom he pur- 
poses to kill, without giving it any thought whatever or turning 
jt over in his mind after he has conceived the thought, he is 
not guilty of first degree murder. If he purposes to kill him, 
turns it over in his mind, gives it what you might call a second 

(Cont'd, ) 


reversed for insufficiency of the evidence on premeditation and delibe ration 
stating that ''there is nothing deliberate and premeditated about a killing 
which is done within a second or two after the accused first thinks of doing 
it."' 

Since Bostic this court has consistently adhered to the rule that an 
appreciable lapse of time is required for deliberation. See Mergner v. 
United States, 79 U.S. App. D. C. 373, 147 F.2d 572 (1945) (instruction on 
premeditation and deliberation held adequate "particularly as it involves 
necessity for the lapse of an appreciable period of time between the forma- 
tion of an intent to kill and the actual execution of that intent.''); Fisher v. 
United States, 80 U.S. App.D.C. 96, 149 F.2d 28 (1945), affirmed 328 U.S. 
463 (1946), (evidence held sufficient to show ''a persistent purpose in the 
execution of the crime during an appreciable time.''). In Thomas v. United 


States, 81 U.S. App. D.C. 314, 315, 158 F. 2d 97, 98 (1946), cert. denied 


331 U.S. 822, itis stated that ''This court has held that the time of delibera- 


tion and premeditation necessary in first-degree murder must be 'appreci- 


able.'" 


TT 


(Cont'd. ) 
thought--he might consider the consequences, he might consider 
whether he should do it or not--if he gives it any consideration 
by way of turning that thought over in his mind, then that is 
the element of deliberation. Sometimes it might take some 
time to deliberate; other times, you would deliberate rapidly. 
The turning over in one's mind might be rapid ina given 
case, and might be slow; but in every case of first degree 
murder you must have both a purpose to kill and, after that 
purpose and intent is formed, you must have a turning over of 
it in your mind to some extent, even though it might be brief."' 
74 App.D.C. at 221, n.4, 122 F.2d at 214, n. 4. 


In Weakley v. United States, 91 U.S. App. D.C. 8, 198 F. 2d 940 (1952), 
the jury were not instructed that ''an appreciable length of time" must 
elapse. The instruction on premeditation and deliberation was held to be 
adequate, however, since the jury were told that these elements involved a 
"turning over in the mind of the defendant a conceived plan or design whereby 
he is going to take human life."" 91 U.S. App. D. C. 8, 9, 198 F.2d at 941- 


9 : . ; s 
42.’ In the instant case the court did not refer to a "turning over in the 


mind" which might have directed their attention to the appreciable time 


factor. The jury were told: 


1, "[D]eliberation means a further thought upon the plan or the 
design to kill" 


2. "[r]t [the plan or design to kill] must have been considered 
by the defendant" 


3, "[It is the jury's duty to determine from the surrounding 
circumstances] whether there was any reflection and consider- 
ation amounting to deliberation by the defendant" 


4, "If there was such deliberation, even though it be of 
exceedingly brief duration, that is in itself... sufficient" | 


5. "It is the fact of deliberation rather than the length of 
time it required that is important" 


6. "Although some time, that is there must be some time to 
deliberate and to create in the mind of the defendant the pre- 
meditation and the deliberation" 


Dissenting, Judge Fahy stated that 'To say that the intent to kill need 
be turned over in the mind of the accused is not precisely the same as 
saying that an appreciable time need elapse between formation of the 
intent and the doing of the homicidal act."" 91 U.S. App. D.C. at 12, 

198 F.2d at 944. The dissenting opinion also states that it would have 
been sounder to have given the jury a fuller conception of the essentials 
of premeditation and deliberation. Ibid. 


7. '"[T]he time itself may be in the nature of hours, minutes, 
or seconds" 


(Tr. 1728). 
Appellant submits that the above instructions do not adequately point up the 
need for a process of thought during an appreciable lapse of time. Item 1, 
above, calls only for a further thought upon the plan. If it is error to say 
that deliberation is present though the act of killing follows the intention to 
kill "as instantaneously as successive thoughts of the mind,'' Bostic v. United 
States, supra, clearly to say that deliberation means a further thought upon 
the matter is also erroneous. 

Appellant submits that use of the words "reflection and consideration" 
in Items 2 and 3, above, without more, are not sufficient to draw the jury's 


attention to the need for lapse of an appreciable time. While a fuller treat- 


10 
ment of these terms, as given in Bullock, might have been adequate, 


appellant contends that a mere statement of the words in the circumstances 
of this case is inadequate. In any event, the court followed up with Items 4, 
5, 6, and 7, above, devoted to instructing the jury on the speed with which 
deliberation can occur and, indeed, the jury were told that the matter may 
be accomplished in seconds. Appellant submits that if there is truly a dis- 
tinction between first and second degree murder as held by this court in 
Bullock and Weakley, supra, and if the word "deliberation" is to be given 


any realistic effect, then clearly it is too much to say that the time required 


ED 


10 Supra note g, 
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may be in the nature of seconds. 

Appellant submits that, separately considered or considered as a whole, 
the instructions on deliberation simply did not fill the gap created by refusal 
to instruct that an appreciable time must elapse. While emphasis was placed 
upon the rapidity with which deliberation may occur, no countervailing em- 
phasis was placed upon the need for a passage of time necessary to meditate 
the intent to kill or to weigh the consequences for and against. If the jury 
somehow understood from the instructions given that an impulsive killing did 
not constitute first degree murder, it did so only by sheer indirection-- 
appellant submits that it was not told. 

Appellant in short was entitled to an instruction on the essential 
element of deliberation containing the requested language that the jury must 
find a lapse of ''some appreciable period of time." 

While the refusal to so instruct might have been cured by language 


pointing up the appreciable time factor, the instructions given not only failed 


to do so but, by stressing the rapidity with which deliberation may occur, 


aggravated the refusal. In these circumstances appellant contends that the 
refusal to instruct that an appreciable lapse of time is required for delibera- 


tion entitles appellant to a new trial. 
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1l Nor does the charge in connection with ''seconds" find support in the 
language of Bostic v. United States, where this court ''recognized that 
{an appreciable time] does not require the lapse of days or hours, or 
even minutes." 68 App. D.C. at 170, 94 F.2d at 639. 


Ill. Portions of the Instructions on Insanity Were Confusing and Erroneous 
as to Burden of Proof Despite Efforts at Clarification by Appellant Below 


With respect to Point III, appellant desires the court to read the fol- 
lowing pages of the reporter's transcript: Tr. 1733-46, inclusive. 

No question was raised below that appellant did not commit the killing. 
The defense sought to be established was that appellant suffered from a 
mental discase or defect and that the killing was a product thereof or at least 
to establish a reasonable doubt in this connection. Clear instructions on this 
issue were essential to a proper determination by the jury. While decisions 
of this court have made plain the nature of the government's burden and 
have condemned certain instructions as erroneous and confusing to a jury, 
the instructions given below fluctuated between correct statements and 
statements which have been held to be confusing and erroneous. Naples v. 


United States, 120 U.S. App. D.C. 123, 344 F.2d 508 (1964); Blocker v. 


United States, 110 U.S.App.D.C. 41, 288 F.2d 853 (1961); Isaac v. United 


States, 109 U.S. App. D. C. 34, 284 F.2d 168 (1960); Carter v. United States, 
102 U.S. App. D.C. 227, 252 F.2d 608 (1957). Notwithstanding these decisions 
and this court's clear direction in Naples that ''Though it is difficult, it is 
also necessary to cast instructions continually in terms of the Government's 
burden to show sanity beyond reasonable doubt, " 120 U.S. App. D.C. at 131, 
344 F, 2d at 516, the instructions of the court below intimated that affirma- 
tive findings by the jury were necessary for acquittal on the ground of insanity. 
At two passages in the insanity charge the instructions are confusing 


despite efforts by counsel below to clarify the matter. Prior to charging the 


jury, the court presented counsel below with proposed instructions. The 
court's proposal at one point contained the following statement: 

"First, you must determine whether or not the defendant was 
suffering from a mental disease or defect on the date of the 


alleged crime. 


"In this connection, the Government must prove beyond a 
reasonable doubt the sanity of the defendant." 


Recognizing the confusion possible in the giving of these two statements, 
counsel below requested that the first paragraph above be revised to read: 
"First, you must determine whether or not the Government 
has proved beyond a reasonable doubt that the defendant was not 


suffering from a mental disease or defect on the date of the 
alleged crime." 


The court below apparently agreed with counsel's proposal, but in the charge 


as actually given a confusing alternative was added to counsel's request and 
the second paragraph of the court's proposal was omitted. The jury were 
told: 


"So first, ladies and gentlemen of the jury, you must deter- 
mine whether or not the Government has proved to you beyond a 
reasonable doubt that the defendant Bernard Austin was suffering 
or was not suffering from a mental disease or defect on the date 
of the alleged crime ....'"' (Tr. 1736) (Emphasis added. ) 


A passage on "yelationship"' given shortly thereafter must also have 
been confusing. The court's proposed instruction read: 


"These phrases [product, causal connection] mean there 
must be a relationship between any mental condition and the 
criminal act; and that relationship must be such as to justify 
an inference that the act would not have been committed if the 
accused had not been suffering from the mental condition." 


ec 


12 Defendant's Request for Instructions, p. 2. 


Again, in an effort to have the jury clearly understand wherein lay the burden 
on the issue of relationship, counsel for appellant below requested that the 
above statement, from semicolon to the end, be revised to read as follows: 
"[A]nd the Government must prove, beyond a reasonable doubt, 
that no relationship existed between the disease and defect and 


the alleged criminal act which would justify a conclusion that 
but for the disease or defect the act would not have been committe 


d. nwl3 


The court again appears to have accepted counsel's request but in the charge 
as actually given, the request was reworked, and the jury were told: 


“We have heard the words 'the product of the mental disease or 
defect, ' those phrases we have heard, and the phrases ‘causal 
connection between the condition and the act. ' These phrases 
mean that there must be a relationship between the condition 
and the criminal act, and the Government must prove beyond 
a reasonable doubt that the relationship is such as to justify, 
so far as you are concerned, an inference that the act would 
not have been committed if the accused Bernard Austin had 
not been suffering from the mental condition. " (Tr. 1737) 


The last sentence above sets forth neither the government's burden nor that 
of the defense and unless ignored by the jury must have been confusing. 

More glaring, however, in light of decisions of this court requiring 
that the government's burden remain undiminished throughout the charge, 
are other instructions given despite counsel's request that they be omitted, 
which clearly imply that the burden is with appellant. The jury were in- 
structed in detail on the question of relationship as follows: 

"The fact that the defendant may have had a mental disease 
or defect at the time of the offense is not sufficient, of itself, 


to relieve him of responsibility for the commission of the crime, 
if you find that he did commit the crime. There must be a 


nD 


13 Defendant's Request for Instructions, p. 2-3. 


relationship between the disease and the act, and that relation- 

ship must be such that the criminal act is the product of the 

mental disease."' (Tr. 1738) (Emphasis added. ) 
The instruction that there ''must be" a relationship between the disease and 
the act and that the relationship ''must be" such that the act is the product 
of the disease is, appellant submits, essentially no different than language 
disapproved by this court in Blocker, supra, as plainly erroneous. In that 
case the lower court instructed the jury that if they found that defendant had 


in fact committed the crime "then you must find that it resulted from or was 


produced by the unsoundness .... 110 U.S. App. D.C. at 43, 288 F.2d at 


14 
855. Counsel for appellant below sought unsuccessfully to have this in- 


struction set out above omitted entirely. 
Following this the court below instructed the jury as follows: 


"In other words, it must be clear that the disease, if_ 
you find that there was disease, made it effective or de- 
cisive between doing or not doing the act. 


"The problem for the jury is to determine whether 
Bernard Austin was on April 24, 1964, at four-thirty or 
four-forty or five o'clock in the morning, suffering from 
a mental disease; and second, if so, whether there was a 
relationship between the disease and the specific alleged 


En 


And see Durham v. United States, 94 U.S. App. D.C. 228, 241, 214 

F, 2d 862 (1954), where it is said that any instruction on the issue of 
insanity should in some way convey to the jury the substance of the 
following: "... Unless you believe beyond a reasonable doubt either 
that he was not suffering from a diseased or defective mental condition, 
or that the act was not the product of such abnormality, you must find 
the accused not guilty by reason of insanity. "' 


Defendant's Request for Instructions, p. 3. 


criminal act. And in determining whether or not defendant 
was suffering from a mental disease or defect, and if so 
whether the act charged was a product of that mental condition, 
you should consider very carefully the testimony relating 

to this matter given by the witnesses, I say by the expert 

and lay witnesses (Tr. 1738-39). (Emphasis added, ) 


It ig submitted that in the first paragraph above the words "if you find" in- 


formed the jury that the burden of convincing them was on appellant. Blocker 


v. United States, 110 U.S. App. D.C. at 43, 288 F.2d at 855. Additionally, 


the jury were told that "it must be clear" that the disease was effective or 
decisive in the commission of the act. 

The second paragraph above not only continues the possibility of con- 
fusion but is quite similar to the charge condemned in Naples v. United 
States, supra, because it intimated a need for affirmative findings. 

The jury here were thus twice instructed ''to determine" whether 
appellant suffered from mental disease and "if so'' whether the act charged 
was a product thereof. Because these paragraphs are introduced by the 
phrases "In other words, " and "The problem for the jury is," the possibility 
is good that the jury gave careful heed, expecting to hear what might be 
plain talk after the lengthy and difficult passage which preceded. Again 
counsel for appellant below sought to have the offending instructions omitted 
eee 

After instructions of several pages on weight to be accorded the 
testimony of expert and lay witnesses, the court below undertook to recapit- 


ulate on burden of proof, instructing the jury as follows: 


ee 
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"Now as Ihave stated to you, when the defense of insanity 
is raised the burden of proof in respect to the offense is on 
the government, and the issue to be put to you is whether the 
Government has met the problem of proving the defendant sane 
beyond a reasonable doubt, Or in the event he is suffering from 
a mental illness at the time in question, that the Government 
has proved beyond a reasonable doubt that the mental illness 
was not the cause of the crime. 


"In other words, before you can find the defendant guilty, 
you must find beyond a reasonable doubt that the defendant | 
is free of a mental disease or defect, or if you find that he had 
a mental disease or defect on April 24, 1964, at four thirty 
to five o'clock in the morning, that there is no relationship 
between the condition of the mind, the diseased mind if you 
should so find, and the crime itself. 


"Now, ladies and gentlemen of the jury, if you find from 
the evidence in the case that the defendant Bernard Austin 
was suffering from a mental illness and that that mental 
illness was the cause of the killing of Nettie Louise Scott, 
your finding of course is not guilty by reason of insanity.... 
(Tr. 1745-46) (Emphasis added. ) 


Appellant submits that the first two paragraphs above again raise the possi- 
bility of confusion. While in both paragraphs the court correctly stated the 


issue as ''whether the Government has met the problem of proving the de- 


fendant sane beyond a reasonable doubt, '' the jury were then told that the 


alternative burden of the government on relationship would come into play 
"in the event he is suffering from a mental illness at the time in question. N 
This is not an apt description of the situation which triggers an inquiry by 
the jury into the question whether the government has carried its burden on 
the issue of causality, i.e., the jury must also consider the question of 
causality if it merely has a reasonable doubt as to whether appellant suffered 
from a mental disease at the time in question. Thus the jury here might 


well have understood that it need not consider causation unless it determined 


criminal act. And in determining whether or not defendant 

was suffering from a mental disease or defect, and if so 

whether the act charged was a product of that mental condition, 

you should consider very carefully the testimony relating 

to this matter given by the witnesses, I say by the expert 

and lay witnesses (Tr. 1738-39). (Emphasis added, ) 

It is submitted that in the first paragraph above the words "if you find" in- 
formed the jury that the burden of convincing them was on appellant. Blocker 
v. United States, 110 U.S. App. D. C. at 43, 288 F.2d at 855. Additionally, 
the jury were told that "it must be clear'! that the disease was effective or 
decisive in the commission of the act. 

The second paragraph above not only continues the possibility of con- 
fusion but is quite similar to the charge condemned in Naples v. United 
States, supra, because it intimated a need for affirmative findings. 

The jury here were thus twice instructed ''to determine'' whether 


appellant suffered from mental disease and "if so! whether the act charged 


was a product thereof. Because these paragraphs are introduced by the 


phrases "In other words," and ''The problem for the jury is, " the possibility 


is good that the jury gave careful heed, expecting to hear what might be 
plain talk after the lengthy and difficult passage which preceded. Again 
counsel for appellant below sought to have the offending instructions omitted 
16 
entirely. 
After instructions of several pages on weight to be accorded the 


testimony of expert and lay witnesses, the court below undertook to recapit- 


ulate on burden of proof, instructing the jury as follows: 


i 


16 Defendant's Request for Instructions, p. 3. 
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“Now as Ihave stated to you, when the defense of insanity 
is raised the burden of proof in respect to the offense is on 
the government, and the issue to be put to you is whether the 
Government has met the problem of proving the defendant sane 
beyond a reasonable doubt, Or in the event he is suffering from 
a mental illness at the time in question, that the Government 
has proved beyond a reasonable doubt that the mental illness 
was not the cause of the crime. 


"In other words, before you can find the defendant guilty, 
you must find beyond a reasonable doubt that the defendant 
is free of a mental disease or defect, or if you find that he had 
a mental disease or defect on April 24, 1964, at four thirty 
to five o'clock in the morning, that there is no relationship 
between the condition of the mind, the diseased mind if you 
should so find, and the crime itself. 


'Now, ladies and gentlemen of the jury, if you find from 
the evidence in the case that the defendant Bernard Austin 
was suffering from a mental illness and that that mental 
illness was the cause of the killing of Nettie Louise Scott, 
your finding of course is not guilty by reason of insanity.... 
(Tr. 1745-46) (Emphasis added, ) 


Appellant submits that the first two paragraphs above again raise the pos si- 


bility of confusion. While in both paragraphs the court correctly stated the 


issue as "whether the Government has met the problem of proving the de- 
fendant sane beyond a reasonable doubt, '' the jury were then told that the 
alternative burden of the government on relationship would come into play 
‘in the event he is suffering from a mental illness at the time in question, "' 
This is not an apt description of the situation which triggers an inquiry by 
the jury into the question whether the government has carried its burden on 
the issue of causality, i.e., the jury must also consider the question of 
causality if it merely has a reasonable doubt as to whether appellant suffered 
from a mental disease at the time in question. Thus the jury here might 


well have understood that it need not consider causation unless it determined 


that appellant was in fact suffering from a mental disease or the jury might 
have thought that failure in "proving the defendant sane beyond a reasonable 
doubt!! meant 'suffering from a mental illness." At the very least, appellant 
submits that the first two paragraphs set forth above did nothing to ease the 
confusion. 

The final paragraph set forth above, however, clearly raises the 
danger referred to in Naples, Blocker, Isaac, Carter, and Wright, supra, 
that the jury might infer the necessity of affirmative conclusions in order to 
acquit by reason of insanity. Cf. Redfield v. United States, 117 U.S. App. 
D.C. 231, 328 F.2d 532, cert.denied, 377 U.S. 972 (1964). 

Portions of the charge below on jnsanity are correct, and, indeed, at 
an early point the court instructed that "mental competency of the defendant 
to form the necessary criminal intent was a critical element which the Gov- 
ernment must prove beyond a reasonable doubt...." (Tr. 1734) And, as in 
Blocker v. United States, supra, the court below indicated that ''the court 
wants to make it crystal clear" that once some evidence of abnormality 
comes in, the government then has the responsibility of "proving beyond a 
reasonable doubt the mental condition of the defendant'' on the day in question 
(Tr. 1734). Appellant submits, however, that when the court undertook to 
break down the matter of mental competency for the jury, the desired clarity 
was not achieved. 


Considered as a whole, appellant contends that the instructions on 


insanity clearly raise the possibility that some or all of the jury acted on 


incorrect instructions. The situation presented is not one of a sentence or 


two lifted from the instructions but rather of a set of confusing and erron- 


eous instructions which simply fail to set out the government's burden in 


clear fashion. Appellant submits that this failure requires grant of a new 


trial. 
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IV. The Instructions on Insanity Were Erroneous Because They Failed to 
Relate the Law to the Testimony in This Case 

With respect to Point IV, appellant desires the court to read generally 
through the entire psychiatric testimony (Tr. 422-1581), but particularly the 
testimony of Dr, LeGault (Tr. 403-71 6), and Dr. Cantrell (Tr. 781-996), and 
the cross, redirect and recross examination of Dr. Economon (Tr. 1091-1311), 
and Dr. Platkin (Tr. 1348-1478), and Dr. Owens (Tr. 1507-1568), and to read 
that portion of the court's instructions which related to insanity (Tr. 1732-47). 


Over the past twelve years since Durham, this court has, in a series of 


17 
cases, developed a body of law which sets forth the complex legal doctrines 


applicable where a defense of insanity is raised in this Circuit. Itis, of 
course, for the jury to decide the facts which result in a determination of 
criminal responsibility. But their decision must be made in accord with that 
body of law. The lengths to which this court has gone in its analysis and re- 
finement of the law on this issue would be wasted effort if the jury, by reason 
of its not being assisted by the court, is unable to comprehend the applicable 
law and apply it to the testimony which it has heard. 

In Carter v. United States, supra, this court considered at some length 
the problem of making meaningful the instructions to the jury in an insanity 
case. In finding the instructions in that case inadequate, the court said the 


following: 
— 


17 See, e.g., Douglas v. United States, 99 U. S. App. D. C, 232, 239 F.2d 52 
(1956), Carter v. United States, supra, Blocker v. United States, supra, 
Campbell v. United States, 113 U.S. App. D. C. 260, 307 F. 2d 597 (1962), 
and McDonald v. United States, 114 U.S. App. D. C. 120, 312 F.2d 847 
(1962). 
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"A trial judge faced with the defense of insanity in a criminal case 
ought not to attempt to be brief or dogmatic. He ought to explain-- 
not just state by rote, but explain--the applicable rules of law and 
the duties of the jury in respect to the matter. He should explain 
not only in general terms but in terms applicable to the disease 
and the act involved in the case at bar. Because, after all, the 
jury must make its findings upon the facts in the case before it, 
not in some nebulous generality of supposition. "' 102 U. S. App. 
D.C. at 237, 252 F. 2d at 618. 
Appellant submits that the instructions of the court below on insanity 
did not satisfy the requirements of Carter under the circumstances of this 
case. With but few exceptions, they consisted of statements, taken generally 
from opinions of this court, which could have been made in any case involving 
an insanity defense, This case, it is submitted, was unique in many ways, 
and was therefore one in which the jury were in special need of the kind of 
guidance which comes from an instruction which, meeting the test of Carter, 


"explains" and does not merely ''state, " and which does so ''in terms appli- 


cable to the disease and the act involved, '' not in general terms applicable to 


8 
any case. While a statement taken from an opinion of this court states the 


law correctly, it does not follow that by simply reading such a statement to a 
jury the trial judge fulfills his duty to explain the law to the jury in a way 
which they, not being members of the bar, will understand, and in a way 


which assists them in applying the law to the evidence which they have heard. 


UU EERE EEEEIRRenenEE 


18 "A charge to a jury should be drawn with reference to the particular facts 
of the case on trial.'' Collazo v. United States, 90 U.S. App.D.C. 241, 
246, 196 F.2d 573, 578 (1952). See also Williams v. United States, 

76 U.S. App. D. C. 299, 301, 131 F.2d 21, 23 (1942), and Greenberg v. 
United States, 295 F.2d 903, 907 (lst Cir. 1961). 
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The uniqueness of this case does not stem from the mere fact that in- 
sanity was the only real issue, nor from the fact that there were five psy- 
chiatrists who gave testimony and who expressed substantial disagreement 
with one another. It stems, rather, from the extraordinarily complex and 
sophisticated nature of the testimony and its sheer volume. 

The defense testimony was to the effect that at the time of the killing 
appellant suffered from passive aggressive personality disorder and that he 
was in a dissociated reaction (Tr. 413), both of which, according to the chief 
defense witness, are mental diseases or defects (Tr. 460-61, 496). The 
attack on this testimony by the government consisted es sentially of an attempt 
to show that the diagnosis was not recognized by many other psychiatrists and 
text writers as a mental disease but merely as a psychoneurotic disorder. 

In order to demonstrate this, the government cross-examined the defense 
psychiatrists at great length and with great particularity; there was also 
complex questioning of the government's witnesses by the defense. There 
were numerous references to and discussion about portions of the Diagnostic 
Manual of the American Psychiatric Association, particularly on the issue of 
whether or not appellant's symptoms were those of a mental disease or defect 
(see, eg., Tr. 496-506, 516, 534, 645-48, 654-56, 660, 691-99, 753-54, 


803-808D, 1182-94, 1292-94, 1296-1301, 1308 and 1429). There were also 


19 
many references to other textbooks, It was, in short, a battle over different 


theories of psychiatry, with much of the testimony perhaps more character- 


istic of the classroom than the courtroom. 


19 These included Noyes and Pogue (Tr. 525), Noyes and Kolb (Tr. 656, 699, 
963 et. seq., 1121), Henderson and Gillespie (Tr. 1114 et seq. ), Guttmacher 
and Weihofen (Tr. 1141, 1290 et. seq. ) and The American Handbook of 
Psychiatry (Tr. 1507-11). 


ad die 


The psychiatric testimony in this case began on October 18, 1965, and 
concluded on November 1, 1965, having covered ten days of cadet proceedings. 
It is reported in more than eleven hundred pages of the reporter's transcript. 
The testimony is filled with theoretical discussions of extraordinary com- 
plexity and subtlety, and with terminology which could only be understood by 
one who has studied the subject miatese Indeed, it is difficult to see how 
anyone without training in psychiatry could make sense from it. | But it was 
the task of the jury to try, and it was incumbent upon the trial court to make 
some effort to assist in that task by relating the testimony to the abstract 
legal principles which are applicable to all insanity defenses. Thus, for 
example, the court should have at least made reference to the basis conten- 
tions of the defense and the government. It should have made some reference 


to the voluminous testimony about amnesia and its relevance to the psychia- 


tric diagnosis. It should have made clear to the jury that their decision need 


not turn on the technical differences of terminology which were argued and 
reargued ad infinitum throughout the trial. Moreover, in view of the fre- 
quent references to the Diagnostic Manual and other texts, and the question 
of whether appellant's symptoms were or were not classified under a par- 


ticular heading therein, the jury should have been told that such classifications 
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20 A few examples of such terminology are 'psychoneurotic disaction, dis- 
sociative reaction, amnesic-type, with anxiety and compulsive features" 
(Tr. 777, "adult situational reaction" (Tr.1183), "transient situational 
personality disorder" (Tr. 1193-94), "fugue" (Tr. 655, and 1089-90, and 
others), "retrograde and antegrade amnesia" (Tr. 807), "psychogenic 
and organic amnesia"! (Tr. 966), "repression" (Tr. 932), ''anxiety 
reaction response" (Tr. 949). 
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were not binding upon them and did not limit their determination of what is 
a mental disease or defect. 


It is true that the court properly included in its instructions language 


taken from McDonald v. United States, supra, to the effect that mental di- 


sease, mental illness or mental defect "includes any abnormal condition of 
the mind which substantially affects a person's mental or emotional processes 
or substantially impairs his behavior controls" (Tr. 1736), An ideally in- 
telligent, and psychiatrically oriented, juror might understand from this in- 
struction that whether appellant's symptoms were classified as a mental 
disease in the Diagnostic Manual or in the psychiatric texts would not be con- 
trolling upon the jury. Appellant submits, however, that the average juror 
could not be expected to have understood this without guidance from the trial 
court which went beyond a statement of the bare legal principles set forth in 


MeDonald. 


If the carefully written decisions of this court concerning the law appli- 
cable to the defense of insanity are to have a significant impact upon the de- 
liberations of jurors in this Circuit, statements therein must be presented to 
jurors in a way which is meaningful to them in the context of the particular 
case. Such is the principle of Carter. Appellant recognizes that no objection 
was made to the instructions in the court below, It is contended, however, 
that the trial below presented such an unusually clear case of the need for in- 
structions which go beyond generalized statements of the law that this court 
should recognize the inadequacy as ''plain error... affecting substantial 
rights.'' Rule 52(b), Fed. R. Crim. P., and should award appellant a new 


trial. 
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V. The Overwhelming Evidence Being that Appellant had the Capacity to 
Distinguish Right From Wrong, and the Defense Not Contending Otherwise, 
the Court Erred in Instructing the Jury that They Could Consider Whether or 
Not Appellant had Such Capacity, Having so Instructed, the Court Should 
Have Added that Even if the Jury Found Appellant had Such Capacity They 
Could Still Find that His Act was a Product of a Mental Disease 

With respect to Point V, appellant desires the court to read those pages 
of the reporter's transcript on which there is testimony as to whether appel- 
lant could distinguish right from wrong, together with those portions of the 
prosecutor's argument and the instructions on the issue: Tr. 579, 581, 587- 
88, 594, 596-7, 602-4, 616, 706, 743, 865-66, 872, 886, 899, 908, 1303, 
1337, 1504, 1610-11, 1623-5, 1694, and 1739. 

During his instructions on insanity, the judge charged the jury: 

"There has been testimony in this case on the question of w ether 

or not at the time of the commission of the crime that the defen- 

dant had the capacity to distinguish right from wrong, and the 

ability to refrain from doing a wrong or unlawful act. The 

testimony may be considered by you in determining whether 

there is a relationship between the mental disease or illness 

and the act charged" (Tr. 1739). 
It is appellant's contention that under the circumstances of this case this in- 
struction should not have been given, and, further, that having given the in- 
struction, the court should also have instructed that even if the jury believed 
appellant knew right from wrong they could still find that his act was a pro- 


duct of a mental disease or defect. 


This court has had occasion, since adoption of the new test of criminal 


responsibility in Durham v. United States, supra, to consider the status of 


evidence and instructions concerning a defendant's capacity to distinguish 
right from wrong. It was held shortly after Durham that evidence of a lack 


of such capacity was still relevant "in resolving the ultimate issue whether 
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the accused acted because of a mental disorder.'' Douglas v. United States, 


99 U.S. App. D. C. 232, 238, 214 F.2d 52, 58 (1956). In Stewart v. United 
States, 101 U.S. App. D. C. 51, 53, 247 F.2d 42, 44 (1957), this court, citing 
Douglas, indicated that lack of capacity to distinguish right from wrong was 
“relevant in determining whether the unlawful act was the product of mental 
disease or defect," 

At the same time, this court has been alert to the danger that too much 
emphasis on this issue may lead the jury to ignore the Durham test and sub- 
stitute the former right-wrong test. Thus in Campbell v. United States, 113 
U.S. App. D. C. 260, 307 F, 2d 597 (1962), instructions which emphasized the 
capacity to distinguish right from wrong and to control one's acts were held 
erroneous. And in Blocker v. United States, 116 U.S. App. D. Cc. 78, 80, 320 
F. 2a 800, 802 (1963), this court held that where the jury is instructed that if 
defendant did not know right from wrong they should conclude that his act was 
a product of a mental disease or defect, they should also be instructed that 
"even if they believed that defendant did know right from wrong, they could 
still find, on the basis of other evidence, that the defendant's alleged act was 
a product of a mental disease or defect." 

In this case, the evidence was overwhelming that appellant had the 
capacity to distinguish right from wrong. Appellant did not contend other- 
wise. His witnesses did not mention the point on direct examination. On 
cross-examination, Dr. Cantrell testified repeatedly that he had such capa- 
city, and Dr. LeGault said generally either that appellant had such capacity 


or that he was unable to say. (Tr. 579, 581, 596, 597, 604, 706, 865-66, 
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872, 886, 899). The only evidence of a lack of capacity to distinguish right 
from wrong was one isolated statement (Tr. 585) and one somewhat ambigu- 
ous statement as to a "weakly held opinion" (Tr. 603), both by Dr. LeGault, 
These statements, in their context, being contradicted by other testimony of 
Dr. LeGault (Tr. 743) and being never thereafter referred to by the defense, 
can hardly be considered of significance. The government's witnesses were 
unanimous that appellant had such capacity (Tr. 1303, 1337, 1504). Since 
none of the psychiatrists who testified expressed any conviction that appellant 
could not distinguish right from weehee : not even appellant's own experts who 
believed that he suffered from a mental disease and that the killing was its 
product, it seems clear that the capacity to distinguish between right and 
wrong was not an issue in this case. 


Notwithstanding the virtually unanimous evidence that appellant could 


distinguish right from wrong, the court below instructed the jury that they 


might give consideration to such a capacity or lack thereof, Moreover, 
having so instructed, it failed to add that even if the jury believed appellant 
knew right from wrong, they could still find that his alleged act was a product 
of a mental disease or defect. Appellant submits that the giving of the basic 
instruction, and the failure, having given it, to follow it with the additional 


instruction required by Blocker was error. 


TT 


21 According to the prosecutor, "every single doctor who has testified 
in this trial says this man knows right from wrong..." (Tr. 1694). 
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"{ Clapacity to distinguish right from wrong is no longer the earmark 


of legal sanity ....'' Wright v. United States, 101 U.S. App. D. C. at 44, 250 
F, 2d at 12. "(T]he fact that reason is not impaired to [the degree of inability 
to distinguish right from wrong] means no more than that the accused did not 
display one 'particular symptom ... which medical science has long recog- 
nized [does] not necessarily, or even typically, accompany even the most 
serious meatal disorder.''' Blocker v. United States, 116 U.S. App. D. C. at 
80, 320 F.2d at 802. Where, as here, the defense does not contend that the 
mental disease, or the connection between it and the alleged act, was evi- 
denced by an inability to distinguish right from wrong, it can hardly be said 
that evidence of a capacity so to distinguish is relevant for such a capacity is 
not probative that there was no mental disease or defect or that the act was 
not its product. Under these circumstances, there was no reason to bring 
the testimony of such capacity to the jury's attention, and there was a real 
danger that doing so would have the effect of inviting the jury to convict appel- 
lant because he had such capacity--i.e., to ignore the Durham instructions and 
convict appellant because he was legally sane under the pre-Durham test, 

The instruction having been given, it was particularly essential that it be fol- 
lowed by the Blocker instruction referred to above. 

It might be contended that the instruction on capacity to distinguish right 
from wrong was justified by the language of this court in McDonald v. United 
States, 114 U.S. App. D.C., 120, 124, 312 F. 2d 847, 851 (1962) to the effect 
that: 

"(T]he jury may be instructed, provided there is testimony on the 


point, that capacity, or lack thereof, to distinguish right from 
wrong and ability to refrain from doing a wrong or unlawful act 
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may be considered in determining whether there is a relationship 
between the mental disease and the act charged." 


Although the above statement refers to "capacity or lack thereof, "' appellant 
submits that neither McDonald nor Blocker nor any of the cases which pre- 
ceded them involved a situation like the present case, in which the evidence 
was overwhelmingly to the effect that the defendant did have the capacity to 
distinguish right from wrong, and in which the defense made no contention to 
the contrary. See Wright v. United States, supra; Douglas v. United States, 
supra; Stewart v. United States, supra, In referring to these cases, this 
court, in Campbell, observed: "In effect, these cases hold that evidence is 
admissible concerning the defendant's inability to distinguish right and wrong 
we." 113 U.S. App. D.C, at 264, n. 6, 307 F. 2d at 601, n. 6, S 

It is true that counsel below did not object to the giving of the instruc- 
tion here urged as error and did not request the giving of the Blocker in- 
struction. In view, however, of the unusual extent of the testimony and the 
virtual psychiatric unanimity on this issue, with the resulting danger that the 
instruction had the same effect as the instructions held erroneous in Campbell, 
and in view of the fact that the court below, unlike the trial court in Blocker 
itself, had the advantage of the guidance given by this court in that case, 
appellant submits that the instruction to the jury that they might consider 


the right-wrong issue and the failure to give the Blocker instruction should 


be held to be "plain error ... affecting substantial rights." Rule 52(b) Fed. 


R. Crim. P,, and that appellant should be awarded a new trial. 


22 Overwhelming evidence that appellant knew right from wrong distinguishes 
this case from Simpson v. United States, 116 U.S. App. D. C. 81, 329 F.2d 
803 (1963) in which this court permitted montion vf defendant's knowing 
right from wrong, although there was no evidence on the issue. 
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VI. The Court's Instruction with Respect to Intoxication was Erroneous in 
that It Failed to Make Clear that the Burden was on the Government to Prove 
that Appellant was Sufficiently Sober to Form the Requisite Intents for First 
Degree Murder 

With respect to Point VI, appellant desires the court to read those pages 
of the reporter's transcript in which reference is made to intoxication, together 
with that portion of the instructions of the court below on this issue: Tr. 20, 
24, 26, 35, 452, 828, 858-59, 1055, 1075, 1082, 1192, 1215, 1303-4, 1306-7, 
1342, 1414, 1422, 1504, 1506, 1507, 1577, 1578, 1631, 1633-39, 1710, 1731, 
and 1732, 

The record in this case contains substantial evidence that appellant had 
been drinking for a considerable period prior to the commission of the crime, 
Direct evidence to this effect appears in the testimony of Mary Riley (Tr. 20, 
24 and 26), and Mabel Proctor (Tr. 35). Moreover, appellant's drinking was 
considered of importance to the psychiatrists who testified in this case. See 
the testimony of Dr, LeGault (Tr. 452, Dr. Economon (Tr. 1055, 1075, 1082, 
1192, 1215, 1303-04, and 1306-07), Dr. Platkin (Tr. 1342, 1414, and 1422), 
and Dr. Owens (Tr. 1504, 1506, 1507, 1577, and 1578). Undoubtedly recog- 
nizing the substantial testimony on this subject, the prosecutor in his argu- 
ment to the jury made considerable reference to the significance of appellant's 
drinking (Tr. 1631, 1633-39, and 1710). 

It has been well settled in this Circuit for many years that where an al- 
leged crime requires a specific intent, and where evidence of his intoxication 
has been introduced, the defendant is entitled to an instruction with respect to 


the possible effect of such intoxication on his ability to form such intent. Hopt 


v. People, 104 U.S. 631 (1881); Sabens v. United States, 40 App. D.C. 440 


(1913), And see Bishop v. United States, 71 App.D.C. 132, 136, 107 F.2d 


6 O'S 
297, 301 (1939); McAffee v. United States, 72 App. D.C, 60, 66, 111 F.2d 


199, 205, cert. denied, 310 U.S. 643 (1940). The court below clearly rec- 


ognized that appellant's alleged crime, first degree murder, involved three 


specific intents, the intent to kill, premeditation and deliberation, and that 
sufficient evidence of intoxication had been introduced in this case to require 
that the instruction be given. 

The court's entire instruction on intoxication was as follows: 

"Now, ladies and gentlemen of the jury, there has been evidence 
introduced in this case pertaining to intoxication. You are in- 

structed that voluntary intoxication is no defense to a crime unless 

the crime requires a specific intent. In this case, the crime of 

murder in the first degree requires the specific intent to kill as 

well as premeditation. So first degree murder, ladies and gen- 

tlemen, does require specific intent. Voluntary intoxication 

may negate the ability to form the specific intent to kill as well 

as the premeditation and deliberation, in which case you are 

instructed that the crime would be reduced to murder in the 

second degree. 

"You are further instructed that voluntary intoxication is no 
defense to the crime of murder in the second degree. Because 

murder in the second degree, the law does not impose specific 

intent"! (Tr. 1731-32). 

Appellant contends that this instruction was not a correct statement of 
the applicable law, in that it implied that the burden was on the defendant to 
prove sufficient intoxication to negate the ability to form the specific intents 
needed for a first degree murder conviction, and in that it failed to place that 
burden on the government where, under the law of the District of Columbia, it 
clearly belonged. In view of the substantial evidence of intoxication in this 
record, and in view of the serious penalty attendant upon a conviction of first 
degree murder, appellant submits that this failure to instruct properly on 


burden of proof was "plain error ... affecting substantial rights" which may 


and should be recognized by this court despite the absence of objection by 


ae ae 
defense counsel, Rule 52(b), Fed. R, Crim. P. 

The law in this Circuit is clear that where a defendant is charged with 
a crime which requires proof of a specific intent, and where evidence of in- 
toxication is introduced, the burden is on the government to prove that the 
defendant was sober enough to be capable of forming the requisite intent. In 
Edwards v. United States, 84 U.S.App. D.C. 310, 172 F. 2d 884 (1949), the 
defendant had been convicted of housebreaking and larceny, both requiring 2 
specific intent. The trial judge had charged the jury: 

"You must find, before you can acquit the defendant Edwards, 

that the defendant was so intoxicated that she was incapable 

of forming an intent." 

This instruction was held erroneous, and the conviction was reversed. In 
its brief opinion this court stated as follows: 
"Incapacity need not be proved or found in order to entitle a 

defendant to an acquittal... But where a specific intent is 

essential to the crime charged, and evidence is introduced that 

might create a reasonable doubt whether the defendant was sober 

enough to be capable of forming this intent, the jury must be 

instructed to acquit if they have such a doubt." Ibid. 

Thus, the defect in the trial court's instruction in the Edwards case, 
just as the defect in the instruction of the court below, lay in its implication 
that the burden of proving lack of sobriety lay with the defendant, and its 
failure to place on the government the burden of proving sufficient sobriety 
to form the requisite intent. 

The Edwards case is dispositive in this jurisdiction of the question of 


the burden of proof where evidence of intoxication is presented. Any con- 


ceivable doubt that the decision, though brief, deals squarely with this issue 


is dispelled by an examination of the authorities relied upon by the court in 


that case and of the subsequent cases which have cited Edwards. In holding 
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as it did, the court in Edwards cited two cases, Davis v. State, 54 Neb. 177, 


74. N.W. 599 (1898), and Holloway v. United States, 80 U.S.App, D.C. 3, 148 
F.2d 665 (1945). There is a split of authority among the state courts as to 
whether, in the circumstances presented in Edwards and in the instant case, 
the state has the burden of proving the defendant was sufficiently sober to have 
had the requisite intent, or whether the defendant has the burden of proving 
sufficient intoxication to negate that intent. Nebraska holds that the burden is 
on the state, and the Nebraska case so holding is the single state case cited by 
the court in Edwards, a strong indication that the court was adopting the Neb- 
raska view rather than the contrary views of some of the other state courts. 
The reliance on Holloway v. United States is equally indicative of the 
court's intentions with respect to the issue of burden of proof, That case 
states the now familiar rule in this jurisdiction, as well as in most others, 
that, with respect to the issue of insanity, once some evidence is introduced 
that the defendant was insane at the time of the alleged offense, the govern- 
ment has the burden of proving beyond a reasonable doubt that the defendant 
was in fact sane. Itis clear, from the citation of this case; that the court in 
Edwards was making the rule with respect to intoxication follow that with . 
: «23 

respect to insanity. 

23 That sufficient sobriety to form the requisite intent is an element of the 
government's case, to be proved by it, and that it is not really a defense, 
finds support in the requested charge which the Supreme Court in the Hopt 
case found "clearly and accurately states the law,'' to the effect that evi- 
dence of intoxication is admissible 'not upon the ground that drunkenness 
renders a criminal act less criminal, or can be received in extenuation or 
excuse, but upon the ground that the condition of the defendant's mind at the 
time the act was committed must be inquired after in order to justly deter- 
mine the question as to whether his mind was capable of that deliberation 
or premeditation which, according as they are absent or present, deter- 


mine the degree of the crime." 104 U.S. at 633, 644 (Emphasis added. ) 
(Cont'd. ) 
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The instruction of the court below does not meet the requirement of the 


Edwards case, any more than did the instruction in Edwards itself. While the 


instruction did not expressly place the burden of proof of this issue on appellant 
such was implied by the reference to the ‘defense’ of intoxication, In any event 
the jury were clearly not told that the government was required to prove that 
appellant was sufficiently sober to have had the requisite intents, and it is 
highly unlikely that the general instructions placing the burden of proof on the 
government would have been understood as applying even to the ''defense"' of 
intoxication. 

In a case with less evidence of intoxication it might be argued that the 
failure to instruct properly on this issue was not "plain error" and should not 
now be considered by this court. One cannot read the transcript in this case, 
however, and particularly the testimony of the government's psychiatrists, 
without concluding that intoxication was very much an issue in this case, and 
particularly in the view of those doctors. The prosecutor clearly took such 2 
view of the case. Indeed, his remarks to the jury (Tr. 1633-39) could almost 
be characterized as an invitation to find appellant guilty of second degree mur- 


der because intoxication negatived the requisite intent for first degree. That 


the jury did not heed this invitation is a strong indication that they were mis- 
guided by the erroneous instruction. Under such circumstances appellant sub- 


mits that this court should recognize the error and rectify it by remanding this 
case for a new trial. 
ont'd ) ‘ 5 P ees . 
ases following Edwards, directly or by implication, include Allen v. 
United States, 239 F.2d 172 (6th Cir.1956); Heideman v. United States, 104 
U.S.App. D. C, 128, 259 F.2d 943 (1958), cert. denied, 359 U.S. 959 (1959); 


Womack v. United States, 119 U.S. App. D.C. 40, 336 F.2d 959 (1964); and 
Dowell v. United States, 87 A. 2d 630 (Munic. Ct. App. D. C. 1952). 
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VI. The Court Erred in Overruling Appellant's Objection to the Prose- 
cutor's Numerous References to the Willie Lee Stewart Case 


With respect to this Point, appellant desires the court to read the 


following pages of the reporter's transcript: Tr. 485, 486, 708-12, 1600 and 
1706, 

Early in his cross examination of the chief defense psychiatrist, Dr. 
LeGault, and after bringing out the fact that the witness had te stified in a 
criminal case in the District of Columbia in 1962, the prosecutor asked, 
“What trial was that?" (Tr. 485). Defense counsel objected stating (at the 
bench): 

"They are trying to bring the name of Willie Lee Stewart into this 

court. I do not think they should be permitted to doit. That case 

is notorious. They are going to attempt to re-try Willie Lee 

Stewart in this case. I do not think they should be permitted to 

do it.'' Ibid. 

The objection was overruled, and the prosecutor proceeded to identify the 
witness as a "defense witness" in the Willie Lee Stewart case (te. 486). 
Later in the cross examination (Tr. 708-12), the prosecutor questioned Dr. 
LeGault concerning his testimony in the Willie Lee Stewart case, referring 
to the case by name on at least four occasions. Towards the close of the 
trial (Tr. 1600, 1706), the prosecutor included two additional references to 
the Willie Lee Stewart case in his argument to the jury. 

It is appellant's contention that the ruling of the court below which 
permitted the Willie Lee Stewart case to be brought before the jury by name 
constituted prejudicial error which requires that appellant's conviction be 
reversed and that he be awarded a new trial. 


This court need not be told of the notoriety of the Willie Lee Stewart 


case. The crime, a senseless, brutal killing, aroused substantial public 
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interest throughout the more than a decade during which the case traveled 
through the courts of this jurisdiction, involving five separate trials in the 
District Court and four appeals, resulting in three opinions by this Court, one 
en banc, and one decision by the United States Supreme Court. Stewart v. 
United States, 94 U.S. App. D.C. 293, 214 F.2d 879 (1954); 101 U.S. App. D. C. 


51, 247 F.2d 42 (1957); 107 U.S. App. D. C. 159, 275 F. 2d 617 (1960), reversed 


24 
366 U.S. 1 (1961). It is not too much to say that the Willie Lee Stewart case 


is notorious in the District of Columbia. 

In view of this notoriety, it would seen beyond question that the name of 
the case ought not to have been introduced into appellant's trial unless there 
was strong justification for doing so. Appellant submits that there was no such 
justification whatsoever. The prosecutor had a right to attempt to impeach 7 
Dr. LeGault by reference to his previous views on the general subject of 
crime and mental illness, including his testimony in previous cases in which 
he may have expressed such views. But the name of the case in which such 
previous testimony was given is completely irrelevant to the impeachment, and 
it was the use of that name, not the attempted impeachment itself, to which 
appellant objects. 

The name of the case was clearly not admissible in evidence as such, 
since it had no "potential probative weight upon the issue of fact under trial." 
Womack v. United States, 111 U.S. App. D. C. 8, 10, 294 F.2d 204, 206, cert. 


denied, 365 U.S. 859 (1961). Moreover, the result of introducing the name in 
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24 The files of one Washington newspaper contain sixty-four separate news 
stories and one editorial about the Willie Lee Stewart case. 
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evidence was to prejudice appellant and his witness in the minds of the jury, 

by operation of "guilt by association." The linking of Dr, Le Gault with Willie 
Lee Stewart, by name, could only have tended to discredit Dr, LeGault, not 
because of disagreement with testimony he may have given in that case (which 
could have been brought out by reference to such testimony wihout use of the 
name), but rather because it was Willie Lee Stewart, not some other defendant, 
on whose behalf he testified. By the same token, the numerous references to 
Willie Lee Stewart must have tended to associate appellant himself with Willie 
Lee Stewart in the minds of the jury, an association which can only have been 
to appellant's disadvantage, whether the association was in terms of the brutalit 
of the crime, malingering or other similarities. 

Whatever the prosecutor could have legitimately asked of Dr. LeGault 
with respect to his prior testimony could have been asked without reference to 
the name of the case, thus assuring that the jury could make no improper as-~- 
sociation between the doctor or appellant and a notorious criminal whose name 
must have been well known to the jury. Not being relevant to any legitimate 
issue in this trial, the references to Willie Lee Stewart can only be seen as a 
successful effort to prejudice appellant before the jury on the basis of irrelevan: 
facts and unwarranted inferences. 

It has long been recognized that a trial in which the jury is swayed by ir- 


relevant and prejudicial evidence or comments is not a fair trial, That principl. 


found expression in United States v. Dressler, 112 F.2d 972, 977 (7th Cir. 1946 


as follows: 


"Jt is inconsistent with our traditional conception of a fair trial 
to permit any information to go to a jury which might influence 
a jury to convict a defendant for any reason other than that he 
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is guilty of the specific offense with which he is charged." 


The leading authority is Viereck v. United States, 318 U.S. 236 (1942), in 
which the Supreme Court reversed a conviction because of ''an appeal wholly 
irrelevant to any facts or issues in the case, the purpose and effect of which 
could only have been to arouse passion and prejudice," 318 U.S. at 247. 

In Frank v. United States, 104 U.S. App. D.C. 384, 262 F.2d 695 (1958), 

a defendant was convicted for failing to register as an agent for the Dominican 
Republic. Evidence was introduced which tended to link defendant and a notor- 
jous incident involving the disappearance, and probable murder, of one Profes- 
sor Galindez and his pilot, Murphy. This court reversed, holding that the 
"prosecutor's attempts to connect [defendant] in the jury's minds with the 
Galindez-Murphy affair deprived him of a fair trial.'' In so holding, the court 
pointed out that ''the probative value of the evidence about the Galindez-Murphy 
affair was too slight and its prejudicial tendency too great to justify its intro- 
duction. '' 104 U.S. App. D.C. at 386; 262 F. 2d at 697. 

As pointed out in the dissent in the Frank case, and recognized in the 
preceding quotation from the majority opinion in that case, the evidence linking 
the defendant in that case with the Galindez-Murphy affeir had some relevance-- 
the majority, however, balancing that slight relevance against the highly pre- 


judicial nature of the evidence, held that its admission was error. The name 
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25 This passage was quoted with approval in Sang Soon Sur v. United States, 
167 F.2d 431, 432 (9th Cir. 1948), United States v. Pennix, 313 F.2d 
524, 528 (4th Cir. 1963) and Echert v. United States, 188 F.2d 336, 342 
(8th Cir. 1951). 
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of Willie Lee Stewart had no relevance whatsoever in appellant's trial--even 
less prejudice should be required in order to hold that its admission in evi- 
dence was error. 

It is ironic that two cases in which new trials have been directed because 
the prosecutor introduced irrelevant and prejudicial material before the jury 
have involved appeals in the Willie Lee Stewart case itself. In the second 
appeal in that case, Stewart v. United States, 101 U.S. App. D.C. 51, 247 F.2d 


42 (1957), and notwithstanding the fact that no objection had been made by 


defense counsel at the trial, this court reversed and remanded for a new trial 


because of statements by the prosecutor implying that certain testimony by a 
defense witness was perjured. In the Supreme Court's decision in the case, 
following an appeal from the next trial of Stewart, that Court reversed the 
conviction and remanded for a new trial because of que stioning by the prose- 
cutor which related to Stewart's prior failure to te stify in his own behalf, 
Stewart v. United States, 366 U.S, 1 (1961). 

For the reasons set out above, the introducing of the name of Willie Lee 
Stewart into this case was erroneous. Appellant submits that the error was 
not harmless, but requires a reversal and the granting of a new trial. There 
is no question but that defense counsel objected to the initial reference to the 
case (Tr. 485)--the objection having been brought to the attention of the trial 
court, and his objection having been overruled, counsel was not required to 
object to each additional reference to the case by the prosecutor. 

In the Stewart case, the Supreme Court, having determined the prosecu- 
tor's comments to have been improper, set forth (366 U.S. at 9) a number of 


ways in which they might have had an effect on the jury; appellant has likewise 
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set forth above a number of ways in which the use of the Willie Lee Stewart 
name might, and indeed must, have had an effect on the jury in this case. 
Appellant therefore contends that this court should conclude, as did the Supreme 
Court in Stewart, that there were many ''ways in which the jury might have 
used the information improperly given to it by the prosecution, '' and thus 
conclude, as did the Supreme Court in Stewart, that the error was not harm- 
less and that the conviction must be reversed. 

VIII, In View of Testimony as to the Unanimous Opinion of the St. Elizabeth's 
Psychiatrists that Appellant was Sane, the Court's Instructions and Comment 
Regarding the Consequences of a finding of Not Guilty by Reason of Insanity 


Were Improper 


With respect to Point VII, appellant desires the court to read the fol- 


lowing pages of the reporter's transcript: Tr. 827, 831, 1011, 1318, 1337, 


1482, 1503, and 1746-47. 
Towards the conclusion of his charge to the jury, the court below stated 
as follows: 


"Now, ladies and gentlemen of the jury, if you find from 
the evidence in the case that the defendant Bernard Austin was 
suffering from a mental illness and that that mental illness 
was the cause of the killing of Nettie Louise Scott, your finding 
of course is not guilty by reason of insanity. In that event, 
the defendant Bernard Austin will be confined in a hospital, 

St. Elizabeth's Hospital, for the mentally ill, until the super- 
intendent, Dr. Cameron at the present time, of the hospital, 
has certified to the Court and the Court is satisfied that such 
person, that is Bernard Austin in this case, has recovered his 
sanity and will not in the reasonable future be dangerous to 
himself or to others, and at which time the Court shall order 
his release, either unconditionally or in the event that he has 
not recovered his sanity under such conditions as the Court 
may see fit. 


‘Now, ladies and gentlemen of the jury, the hearing is 
held before the Court on those particular cases. In other 
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words, as I have read to you, ‘and the Court is satisfied.’ 
But the Court receives its information from the psychiatrists 
who testify, The Court does not determine out of a vacuum, 
because the Court is not a psychiatrist, and it hears from the 
psychiatrist as to the mental condition of a defendant before 
the release. 


“Ag I have read to you, the release may be conditional 
or it may be unconditional" (Tr, 1746-47). 


Preceding the charge to the jury, the court had furnished counsel for 
the government and counsel for appellant with proposed instructions. The 
reference to St. Elizabeth's hospital in the second sentence of the instructions 
as given was added by the court below subsequent to the furnishing of proposed 
instructions to counsel. The portion of the instructions constituting the 


second and third paragraphs quoted above was likewise not included in the 


26 
proposed instructions. It is appellant's contention that these two deviations 


from the proposed instructions, neither of which was requested or consented 
to by appellant's counsel below, were erroneous and were prejudicial to 
appellant. 

The pertinent portions of the applicable statute, 24 D.C. Code, 


301(d) and (e), are set forth at page 12, supra. 


26 The proposed instructions on this point read as follows: 


"If you find that the Defendant is not guilty by reason of 
insanity, the Defendant will be confined in a hospital for the 
mentally ill until the superintendent of the hospital has cer- 
tified, and the Court is satisfied, that such person has re-~ 
covered his sanity and will not in the reasonable future’ be 
dangerous to himself or to others; in which event, and at 
which time, the Court shall order his release, either un- 
conditionally, or, in the event he has not recovered his 
sanity, under such conditions as the Court may see fit." 
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Where a defense of insanity is raised, it is not only proper but re- 
quired that the jury be advised as to the statutory requirements with respect 
to the custody of a defendant who is acquitted by reason of insanity. Lyles v. 
United States, 103 U.S.App. D.C. 22, 254 F.2d 725 (1957), cert. denied, 356 
U.S. 961 (1958). In Lyles the trial judge instructed the jury in the general 
terms of the statute as to what would happen in the event of a verdict of not 
guilty by the reason of insanity. He then went on to remind the jury that a 
psychiatrist from St, Elizabeth's had te stified "that on a prior occasion he 
found no mental disorder whatever in the defendant ....'' This court held 
that when the issue of insanity is fairly raised, the jury has a right to know 
the meaning of a verdict of not guilty by reason of insanity, and that the jury 

"[S]hould simply be informed that a verdict of not guilty by reason 

of insanity means that the accused will be confined in a hospital 

for the mentally ill until the superintendent has certified, and 

the court is satisfied, that such person has recovered his 

sanity and will not in the reasonable future be dangerous to 

himself or to others, in which event and at which time the 

court shall order his release either unconditionally or under 

such conditions as the court may see fit." 103 U.S.App.D.C. 

at 25, 254 F.2d at 728. 


Having so held, the court went on to point out that the jury has no concern 


“with a factual situation which may or may not develop in any one of many 


possible combinations of circumstances after their duties have been dis- 
charged," and concluded that: 
"[I]f the judge submits to the jury the question of probable release 
of the accused at some future date, submits evidence to them 
upon that point, or comments to them respecting the speculative 
possibilities in that regard, he commits error. " 103 U.S. App. 
D.C. at 27, 254 F.2d at 730. 
The Lyles case thus set forth the guidelines for the trial judge's in- 


structions on this issue, stating quite clearly what the judge should say, as 
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well as what he should not say. Itis appellant's contention that, under the 
circumstances of this case, the specifying of St. Elizabeth's Hospital as the 
hospital for the mentally 4ll to which appellant would be committed, immedi- 
ately followed by the additional statement regarding the importance of psychi- 
atric testimony in determining when a defendant committed to a mental 
institution pursuant to an acquittal by reason of insanity is entitled to his 
release, had the effect of submitting to the jury appellant's "probable release’ 
and commenting "respecting the speculative possibilities" of such release, 
both of which were prejudicial error under the rule of the Lyles age 

The psychiatric testimony in this case presented by the government 
was without exception to the effect that appellant was not suffering from a 
mental disease or defect. The government witnesses were Drs. David J. 
Owens, Maurice M. Platkin and Straty H. Economon, who identified them- 
selves respectively as Clinical Director, Chief Medical Officer, and Staff 


Psychiatrist at the J ohn Howard Pavillion, St. Elizabeth's Hospital (Tr. 1482, 


1318, and 1011), Moreover, there were numerous references in the testi- 


mony to the unanimity of the opinion of the St. Elizabeth's psychiatrists as 


i 


27 While appellant's counsel below did not object to these references after 
the charge was given, the fact that they were not included in the pro- 
posed charge had the effect of leading counsel quite properly to assume 
that the charge would be given as proposed, Under these circumstances, 
the error in the instructions should be recognized by this Court as 
"plain error ... affecting substantial rights. '' Rule 52(b) Fed. R. Crim. 
P, While there was some discussion relating to this issue during a 
bench conference following the arguments of counsel (Tr. 1712-14), 
the court below gave no indication that the additional language would 
be inserted in its instructions. 
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to appellant's sanity (Tr. 827, 831, 1337, and 1503). In the light of this 
testimony, the jury could hardly have reached any conclusion other than that 
the staff thought appellant sane. 

The court's statement of the statutory procedure followed the language 
of Lyles except that instead of referring to a hospital for the mentally ill," 
the trial judge added the words "St. Elizabeth's Hospital, '' and instead of re- 
ferring merely to the superintendent of the hospital, the court named Dr. 
Cameron. The clear implication of these additions was that appe2lant would, 
if acquitted by reason of insanity, be committed to St. Elizabeth's Hospital. 
The statute does not require that a defendant acquitted by reason of insanity 
be sent to this hospital, nor did the suggested instruction in Lyles so require. 
Under the circumstances which would have been presented by this case had 
appellant been acquitted by reason of insanity--i-e., a unanimous view by the 
psychiatrists at St. Elizabeth's that the defendant is sane, which view is re- 
jected by the jury--a sentencing judge might well, and perhaps should, order 
commitment to another hospital for the mentally ill. The statement that 


appellant would be committed to St, Elizabeth's was, therefore, not in ac- 


cordance with the statute or with Lyles, and tended to reinforce the jury's 


fears that the same doctors who believed appellant sane would so testify in 
proceedings to secure his subsequent release from the hospital. 

Having stated the statutory procedure, the court below went on with a 
statement that can only be characterized as a “@isclaimer'! in which the court 
emphasized that it would, in such proceedings, receive the information upon 
which it based any decision to release appellant from “the psychiatrists who 


testify" because the court "is not a ps chiatrist.'' The "psychiatrists who 
y psy P 
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testify’ would almost certainly indicate to the jury the psychiatrists who had 
already testified, and there was no reason to believe that they would change 


their minds. The reasonable conclusion to be drawn from the court's re- 


marks was that an acquittal of appellant by reason of insanity would shortly 


result in his release, an event which, in the light of the shocking nature of 
this crime, would almost certainly be considered by the jury as unde sirable 
and to be avoided by them if at all possible. 

Appellant submits that these additional statements by the court below 
were precisely the kind of comment on speculative possibilities which the 
Lyles case condemned. In the light of the jury's knowledge of the unanimous 
views of the St. Elizabeth psychiatrists concerning appellant's sanity, this 
statement clearly suggested the very real possibility of appellant's early re- 
lease, Inviting the jury to speculate on such release in this indirect way was, 
it is submitted, just as prejudicial to appellant's defense of insanity as were 
the more obvious comments of a similar nature of the trial judge in two 
earlier decisions of this court, both of which resulted in reversals, In 
Durham v. United States, 99 U.S. App. D.C. 132, 237 F,. 2d 760 (1956), the 
trial judge, after stating that an acquittal by reason of insanity would result 
in commitment to St. Elizabeth's, went on to say that ''if the authorities 
adhere to their last opinion on this point, he will be released very shortly. "' 
This statement was held to be plain error, the court observing that "such a 
warning goes far to deprive the insanity defense of any real meaning as a 
jury issue." 99 U.S. App. D.C, at 134, 237 F. 2d at 762, In Blunt v. United 
States, 100 U.S. App. D.C. 266, 278, 244 F.2d 355, 367 (1957), questioning 


by the court which implied that defendant might be turned loose on the com- 
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munity was also held to be error. 
For the reasons set forth above, the instructions of the court below 


stating that commitment would be to St. Elizabeth's Hospital and emphasizing 


the importance on the issue of appellant's release of the views of the psychi- 


atrists at the hospital were improper and require reversal of appellant's 


conviction and the award of a new trial. 


CONCLUSION 
For the reasons set forth in Point I, above, appellant urges that his 
conviction be reversed and the case remanded for a new trial on second 
degree murder. For the reasons set forth in Points Il thought VIII, appellant 
urges that his conviction be reversed and the case remanded for a new trial. 


Respectfully submitted, 
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l. Sufficiency of Evidence on First Degree Murder 

Appellee relies on several state authorities to support 
its position that the following circumstantial evidence presented during 
the government's case-in-chief was sufficient to allow a rational 


inference that appellant "considered and reflected upon his deadly 


Gesign'': (1) that wounds were inflicted upon deceased by means of 


a pocket knife; (2) that the killing was the result of fifty-two separate 


lacerations and stab wounds; (3) that appellant dragged deceased to 


the river and dumped her into the river; and (4) that appellant fled. 
Appellant submits that none of the above facts constituted evidence 
of premeditation and deliberation required under the law of this 
jurisdiction. 

People v. Jiminez, 95 Cal. App. 2d 840, 214 P.2d 15 
(1950), cited by appellee, involved a homicide resulting from eight 


stab wounds with a pocket knife. The California court held that 


there was insufficient evidence of first degree murder because, 


while use of a pocket knife may give rise to an inference ofa 
specific intent to kill, it does not give rise to an inference of 
premeditation and deliberation. As to the matter of flight, the 
court in Jiminez stated also that the fact of flight, standing alone 
without other evidence tending to show premeditation and delibera- 
tion, was patently not a basis in support of ie judgment of first 
degree murder. To the effect that flight is not evidence of pre- 
meditation and deliberation, see also State v. Payne, 213 N.C. 
719, 197 S.E. 573 (1938); 1 Wharton's Criminal Evidence §205, 
420 (12th ed.). 

The same may be said concerning evidence of fifty-two 


separate lacerations and stab wounds. The court in Jiminez did 


not consider eight stab wounds as evidence of premeditation and 
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evidence of motive, an element also absent from the government's 
case. Appellant submits that evidence of occurrences during the 
interview are not adequate to fill in gaps in the government's case. 
Apart from this, however, appellant contends that the events re- 
counted during the course of the interview should not be considered 
by this court on the question of sufficiency for the following reasons. 
First, appellant offered the occurrences of the interview not to prove 
the truth of facts stated therein but as the basis for a diagnosis of 
insanity, and indeed the prosecutor sought to impeach the reliability 
of the interview as an accurate reflection of occurrences on the night 
of the killing (Tr. 570-78, 589-91, 598-99). Appellee should not now 
be allowed to rely on the interview to support its case. Secondly, 
appellant submits that the statements made while in hypnosis and 


~ 


under the influence of drugs are too unreliable to serve as a basis 


for a finding of guilt of first degree murder. Third, appellant 


submits that if the interview is considered properly probative of 
guilt of first degree murder, this court should consider whether the 
waiver doctrine should be applied in circumstances such as here 
presented. Finally, if this court considers that sufficient evidence 
of first degree murder is established by reason of facts disclosed by 


the interview and does not see fit to reverse the conviction fora 


new trial on other grounds raised here, appellant submits that in 
light of this court's recent decision in Holmes v. United States, 
No. 19678, May 16, 1966, this court should remand this case to 
the District Court with instructions for a determination whether 
the single stage trial here of the issues of guilt and insanity re- 
sulted in prejudice to appellant. 
2. Failure to Give Requested Instruction on Appreciable Lapse of 
Time 

Appellee concedes that it is settled in this Circuit that 
some appreciable time must elapse in order that reflection and con- 
sideration amounting to premeditation and deliberation may occur. 
Appellee argues, however, that the failure so to instruct the jury 
was not reversible error because "[ Without doubt there was an 
‘appreciable period of time’... during Siea aaiwenan and con- 
sideration on the part of appellant could have taken place," and, 


accordingly, whether there was an appreciable length of time was 


not in issue in the case. Appellee contends, in effect, that no 


reasonable man could have a reasonable doubt that an appreciable 
amount of time passed between the formulation of a plan to kill and 


its effectuation. 
MS 


Since the court below, without objection fram the 
prosecutor, instructed on the issue of the amount of time needed 


for premeditation and deliberation, it is apparent that all of the 


parties below were of the opinion that this issue was in the case. 


Moreover, where there is little if any evidence of a plan or design, 
much less any evidence as to the time when it was formulated, 

how can it be said that such formulation preceded the killing by an 
appreciable amount of time as a matter of law? In view of the small 
amount of elapsed time during which appellant and decedent were 
together alone, and in view of the lack of evidence as to a plan or 
design to kill, or, if there was, as to when it was formulated, the 
court below could not possibly have directed the jury to find against 
appellant on the issue. That being so, the court's failure to state 
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correctly the law applicable to the issue was not harmless error. 
3. Confusing and Erroneous Instructions as to Burden of Proof on 
the Issue of Insanity 
Appellee apparently concedes that portions of the charge 
given below relating to the government's burden on the issue of insanity 
consist of statements which this court has held to be erroneous and 


confusing. It argues, however, that such statements should not be 


Se 


given "devastating effect'' here because the instructions must be 


considered as a whole, citing decisions of this court refusing to 


reverse where at but one point in a charge the jury were improperly 


instructed, Redfield v. United States, 117 U.S. App. D. C. 231, 328 
F. 2d 532 (1964), and where ''a sentence or so'' was claimed to be 
confusing to the jury. Martin v. United States, 109 U.S. App. D. C. 
83, 284 F.2d 217 (1960). It can hardly be said that the instant case 
involves the possibility of confusion merely as a result of a sentence 
or so or because of an instruction at one point. 

In Naples v. United States, 120 U.S. App. D. C. 123, 
344 F.2d 508 (1964), the instructions, like those below, contained 
a number of correct statements as to burden of proof, as well as 
a number of incorrect statements. Although-it could undoubtedly 
have been contended by the government in that case, as itis here, 
that the incorrect statements under such circumstances did not 
constitute error, this court held to the contrary, observing that 
"Though it is difficult, it is also necessary to cast instructions 
continually in terms of the Government's burden to show sanity 


beyond reasonable doubt." As pointed out in Appellant's Brief, 


p. 31-35, counsel for appellant below repeatedly but unsuccessfully 
sought to guide the court below to avoid the very confusion in the 
charge to which appellant now objects. 


Finally, appellee quotes from Durham v. United States, 


94 U.S. App. D. C. 228, 214 F. 2d 862 (1954), and suggests that 


language therein is not couched in terms of the government's burden, 
therefore constituting support for the erroneous statements in the 
instant instruction. The plain answer to this assertion is that since 
the decision in Durham this court has struggled to perfect the law 

of insanity in this jurisdiction, and a major aspect of this process 
has been this court's efforts to insure that the jury clearly under- 


stand the government's burden on this issue. 


4. Failure to Relate Instructions on Insanity to the Testimony 

Appellant contended that the instructions on insanity 
were erroneous because they failed to relate the law to the testimony 
in the case, relying primarily on Carter v. United States, 102.U.S. 
App. D. C. 227, 252 F.2d 208 (1957). Appellee's response to this 
contention seems based solely on the hornbook rule that while the 
trial judge in the federal courts has the power to summarize and 
comment upon the evidence in his charge to the jury, he is not re- 
quired to do so. In reply, appellant submits that appellee's argument 
ignores the Carter case and the reasons which gave rise to it. One 
cannot read Carter without coming to the conclusion that the court 
in that case intended to establish a requirement for instructions in 


an insanity case which goes beyond the hornbook rule relied upon by 


~~ 


appellee. The reason for such a departure is obviously the complexity 


of the law of insanity as it has developed, and the obvious need on the 
part of jurors for assistance in applying that complex law in their 


deliberations. 


5. The Instructions on Capacity to Distinguish Right From Wrong 
Appellant contended that the court below erred in 


instructing the jury that they could consider whether or not appellant 


had the capacity to distinguish right from wrong, and that, having 

so instructed, the court erred in failing to add that even if the jury 
found appellant had such capacity they could still find that his act 

was a product of a mental disease. Appellee's reply, it is submitted, 


fails to deal with the essential reason why appellant contended that 


a right-wrong instruction should not have been given--namely, the 


absence of any contention by appellant that he lacked such capacity, 
and the virtual lack of any evidence to that effect. Moreover, appellee 
dismisses the requirement of Blocker v. United States, 116 U.S. App. 
D. C. 78, 320 F.2a'800 (1963), that the jury should be instructed that 
they could find appellant's act a product of a mental disease notwith- 
standing a finding that he could distinguish right from wrong, on the 
ground that so to instruct is merely ''the better practice."' There 

is nothing in the opinion in the Blocker case to suggest that the court's 
statement therein as to what the trial judge "should * * * have instructed" 
(emphasis supplied) was merely a matter of "better practice."' In 

that case the failure to give the instruction was not recognized as 
"plain error" under Rule 52(b), Fed. R. Crim. P., the court pointing 
out that the issue was not raised by the appeliant either before the 


trial court or before the Court of Appeals. The point warranted 


discussion, however, 'in the interest of the proper administration 


of the insanity defense in the District of Columbia,'! 116 U.S. App. 


D.C. at 80, 320 F.2d at 802. Appellant submits that an instruction 
which ''should'" be given "in the interest of the proper administration 
of the insanity defense in the District of Columbia" is not merely 
better practice but is the law of this jurisdiction, announced in a 
case which preceded the trial below by two years. The failure to 
give such an instruction should be noticed by this couré under Rule 


52(b), even in the absence of objection below. 


6. The Instructions on Intoxication 

Appellant contended that the trial court's instructions 
on intoxication erroneously failed to place the burden of proof on that 
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issue on appellee. Appellee's principal response is that any such 
error was harmless because the evidence of intoxication in this case 
was not sufficient to require that any instruction on intoxication be 
given. 

Appellant submits that appellee is estopped to make 
such an argument. Consistently during the trial of this case, appellee 


took the position that intoxication as negativing first degree murder 


was an issue in the case. Appellee's own witnesses gave testimony 


as to the extent of appellant's drinking (see Transcript references 
on page 49 of appellant's brief), and the fact that such witnesses 
were not testifying from "first hand knowledge'' did not make their 
testimony inadmissible or inherently unreliable, particularly in the 
absence of objection to its admissibility. Counsel for appellee below 
ued strenuously to the jury on the issue--indeed, as suggested 

in appellant's brief (p. 53), the prosecutor in his closing remarks 
seemed almost to invite the jury to bring in a verdict of second 

gree murder based upon this very point. Finally, the record 


reflects but two requests by appellee for instructions, and one o 
an instruction on intoxication--hardly an indication 
that the matter was notin issue. In the face of all this, appellee 


hee] 
may not now take the position that the evidence of intoxication was 


insufficient to require an instruction on the point. 


7. The References to Willie Lee Stewart 
Appellant contended that the trial judge erred in 
permitting the prosecutor, over defense objection, to make numerous 


references to the Willie Lee Stewart case by name. Since appellee 


that evidence having no probative value is not admissible, 


and since appellee does not appear to contend that the name of the 
Lee Stewart case had any probative value in this trial, ap- 
ubmits that error has been demonstrated. The only real 
issue, therefore, is whether the error requires the granting of a 
ew trial. 
Appellee, relying on language from Adams v. United 
tates, ex. rel. McCann, 317 U.S. 269, 281 (1941), contends that 
s not entitled to a new trial because he has not sustained 
pellee says is his burden of convincing this court "as a 
reality'' that admission of the evidence caused "essential 
aizrness.'' Appellant submits that the Adams case is not relevant 
here, anc that the standard to be applied in determining whether 
appeliant is entitled to a new trial is quite different from that set 
forth in the passage quoted by appellee from that case. 
The Adams case was a habeas corpus proceedings, 
not a direct appeal, and it established a standard to be applied 


collaterally attacks a conviction, not on the 


basis of error at the trial, but on the basis of "essential unfair- 


ness.'' Most of the Supreme Court decisions which have cited 


Adams on this issue have been habeas corpus cases or attacks 


upon state court convictions. Appellant submits that the standard 
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Appellant contended that the court's instructions and 


3 
ara 


ing the consequences of a finding of not guilty by 


of insanity were improper because of the combined effect of 


two errors, one being the statement that in such event appellant 


woule be confined to 'St. Elizabeth's Hospital," not, as the statute 


says, ''to a hospital for the mentally ill, '' and the other being the 
court's comment that in making any determination as to appellant's 
subsequent release, the court would receive its information from 
"the psychiatrists who testify.'' Appellee's response is that this 
court has not previously expressly disapproved of the substitution 
of 'St, Elizabeth's Hospital" for the statutory language and that the 
additional comments of the court about ''the psychiatrists who testify" 
were not prejudicial and were necessitated by allegedly erroneous 
statements on the subject made by defense counsel in his closing 
argument to the jury. 

Appellant does not contend that any previous decision 
of this court expressly condemned the substitution of 'St. Elizabeth's" 
for the statutory language, or that this substitytion, standing alone, 
would constitute "plain error.'' He does contend, however, for the 


reasons set forth in his brief, that the substitution should not have 


been made, and that it, together with the judge's additional comments, 


constituted "plain error" in the instructions on this issue. 
Appellee contends that the additional comment by the 
trial judge was required because defense counsel erroneously told 


the jury that in the event of acquittal by reason of insanity appellant 


would be confined to the hospital "until * * * His Honor will certify 
that he is cured." Appellant fails to see in what respect that state- 
ment is erroneous. It is true that it says that the court must "certify, M 
rather than using the language of the statute that the court must "find," 


and that.it refers to appellant's being ''cured, '"' instead of the statutory 


language that he "will not in the reasonable future be dangerous to 


himself or others.'"' These changes from the statutory language, 
unlike the change objected to by appellant above, do not convey any 
meaning different from that of the statutory language and can hardly 
be said to be erroneous statements of the law, particularly in the 
context of argument to the jury. The situation here presented is 
therefore quite different from that presented in Keys v. United States, 
120 U.S. App. D. C. 343, 346 F. 2d 824 (1965), ~relied upon by appellee, 
in which this court was clearly of the view that the remarks of defense 
counsel were not proper. 

Respectfully submitted, 

‘Paul A. Lenzint 


932 Pennsylvania Building 
Washington, D. C. 20004 


Thomas J. Schwab 
616 Investment Building 
Washington, D. C. 20005 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was there sufficient evidence from which the jury 
could have reasonably concluded that appellant murdered 
his victim with deliberate and premeditated malice when 
the evidence produced during the Government’s case-in- 
chief showed that: the wounds were inflicted upon the 
murder victim by means of a pocket knife; the killing 
was the result of a vicious assault sufficiently prolonged 
before death to permit fifty-two separate lacerations and 
stab wounds to be inflicted upon various portions of the 
body of the victim; the body was dragged from the 
area where the assault commenced some distance and 
dumped into the river; and, after disposing of the body, 
appellant fled the scene? : 

2) Did the trial court commit reversible error by fail- 
ing to insert the word “appreciable” in its charge on the 
necessary time lapse required for premeditation and de- 
liberation where the charge as given made it clear to the 
jury that they had to find that appellant first conceived a 
purpose, design or plan to kill, then reflected upon this 
plan before it was executed, and that this reflection takes 
“some time’? 

3) Did the trial court’s insanity charge, considered as 
a whole, erroneously mislead the jury, causing them to be- 
lieve that the burden was not on the Government to prove 
sanity or nonproductivity beyond a reasonable doubt once 
some evidence of insanity had been injected into the case 
by appellant? 

4) Did the trial judge commit plain error in his in- 
sanity charge by failing to relate the testimony in the 
case to his instructions on the applicable law, when he 
was not requested to do so and appellant did not object 
to the charge as given on this basis? 


(1) 


0 


5) Did the trial judge commit plain error by instruct- 
ing the jury that they could consider appellant’s ability 
to distinguish right from wrong where there was eviden- 
tiary foundation in the record for that charge, or by fail- 
ing to explicitly point out that the jury could still acquit 
appellant by reason of insanity even though they believed 
he could distinguish right from wrong, absent a request 
to so charge or an objection to the charge as given, when 
the clear import of the instruction taken as a whole was 
that the “right-wrong” test was but one factor the jury 
could use in determining the ultimate question of produc- 
tivity? 

6) Did the trial judge commit plain error in his in- 
toxication charge by failing, absent a request to so in- 
struct or an objection to the charge as given, to ex- 
plicitly state that the burden was upon the Government 
to prove that appellant was not so intoxicated that he was 
incapable of entertaining the state of mind necessary for 
first degree murder, where there was no evidence in the 
record to show that appellant was intoxicated to such an 
extent and where this instruction, considered with other 
relevant portions of the charge, made it abundantly clear 
to the jury what the Government’s burden was in this re- 
gard? 

7) Whether appellant, on the basis of this record, has 
shown, beyond sheer speculation, that the mere mention 
of the name of “Willie Lee Stewart” was so prejudicial 
as to deprive him of a fair trial and require reversal? 

8) Whether the trial judge committed plain error in 
his Lyles charge on the effect of an acquittal by reason 
of insanity by mentioning that appellant would be com- 
mitted to St. Elizabeths Hospital and by explaining to 
the jury the procedure followed by the District Court for 
release after commitment, where the explanation was re- 
quired by a misstatement made to the jury by defense 
counsel in his closing argument? 


baa 


INDEX 


Counterstatement of the Case 
Statute and Rule Involved 


Summary of Argument 


Argument: 


I, 


VIII. 


The evidence as to the element of premeditation and 
deliberation for first degree murder was legally 
sufficient 


The trial court did not commit reversible error in 
instructing the jury on the necessary time lapse 
required for premeditation and deliberation 


The trial court clearly instructed the jury that the 
burden was upon the Government to establish that 
the instant crime was not a product of a mental 
disease or defect 


The trial judge did not commit plain error in his 
insanity charge by failing to relate the testimony in 
the case to his instructions on the applicable law 


The trial court did not commit plain error by in- 
structing the jury they could consider appellant’s 
capacity to distinguish right from wrong 


Under the circumstances of the instant case the 
trial judge did not commit plain error by charging 
the jury as he did on intoxication 


Appellant was not prejudiced when the prosecutor, 
during his cross-examination of a defense psychia- 
trist and closing argument, referred to the Willie 
Lee Stewart case by name 


The trial court did not commit plain error in its 
Lyles charge regarding the consequences of a ver- 
dict of not guilty by reason of insanity 


Conclusion 
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United States Cont of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,903 


BERNARD AUSTIN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A one-count indictment charging appellant with first 
degree murder under 22 D.C. Code § 2401 was filed in 
the District Court on June 1, 1964. Following a plea of 
not guilty, appellant was committed to St. Elizabeths Hos- 
pital for a ninety-day examination to determine his men- 
tal competency. On September 4, 1964, the Superintend- 
ent of St. Elizabeths reported to the court that, in the 
opinion of the hospital’s staff, appellant was competent to 
stand trial and was not then, nor was he on the night of 
the murder, suffering from a mental disease or defect. 
Appellant was recommitted to St. Elizabeth’s on March 


(1) 
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19, 1965, for further examination. On May 10, 1965, 
after the Superintendent again certified appellant’s com- 
petency, the trial court entered on order finding appellant 
competent to stand trial. Appellant was then tried before 
a jury which rendered a verdict of guilty of first degree 
murder, recommending life imprisonment (Tr. 1754). 
On December 3, 1965, appellant was sentenced to life im- 
prisonment. 

On April 23, 1964, when Mary D. Reily, a waitress at 
Goldie’s Tavern in Washington, arrived at work at six in 
the evening, she saw appellant seated at the bar (Tr. 4, 
5, 28). Mrs. Reily testified that Nettie Scott, the de- 
ceased, was also at Goldie’s, leaving at closing time, 
2 am. on April 24 (Tr. 6). The witness saw the de- 
ceased again the morning of the 24th at an after-hours 
club in the District called Will’s Place, this time seated 
at a table with appellant (Tr. 7). Mrs. Reily said both 
appellant and Nettie Scott were drinking and appellant 
bought the deceased a sandwich (Tr. 10). At Will’s 
Place the witness saw a knife in appellant’s possession. 
He withdrew it from his pocket to repair the broken 
thumb nail of a female patron there (Tr. 11). Mrs. 
Reily testified that, as a waitress in a restaurant where 
liquor is sold, she had had considerable opportunity to 
observe persons under the influence of alcohol (Tr. 15). 
She said appellant appeared to be neither “high” nor 
“drunk”, that she did not notice him staggering or slur- 
ring his words, and concluded that, in her opinion, he 
was not intoxicated when he left Will’s Place with the 
deceased (Tr. 14-16). 

Mabel Proctor, another Government witness, also saw 
Nettie Scott that night, and was, evidently, the last per- 
gon to see her alive. She testified that she had seen the 
deceased earlier that evening at Goldie’s and later at 
Will’s Place where Nettie awakened her and told her she 
would take the witness home (Tr. 38). Mrs. Proctor, the 
deceased and appellant left Will’s Place together shortly 
after 4 a.m. and proceeded in appellant’s truck to a sand- 
wich shop for something to eat (Tr. 40). After accom- 
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plishing their purpose at the sandwich shop, Nettie and 
the appellant took Mabel Proctor home, arriving there at 
approximately 4:30 a.m. (Tr. 45, 46). The witness tes- 
tified that appellant did not look drunk to her (Tr. 57), 
that he looked and acted sober, wasn’t staggering, and 
drove the truck without difficulty (Tr. 58). 

The Government was unable to produce any witness to 
testify what occurred between the time appellant and 
Nettie left the home of Mabel Proctor and approximately 
5 o’clock in the morning of the 24th. However, at about 
5 a.m, Officers Ritter and Klotz of the Metropolitan Police 
Department, while driving in a private vehicle along 
Anacostia Parkway, observed the truck appellant was 
driving that evening parked in a parking bay alongside 
the river with the passenger’s door open over the river’s 
edge (Tr. 68). Clothing observed lying in a grassy area 
near the parking strip further aroused their suspicions. 
They then saw appellant come up from the river, run to 
the truck and drive away (Tr. 69, 80). Officer Klotz 
testified that appellant was having no difficulty walking, 
that he was running in fact, and that he was not stagger- 
ing or anything of that nature (Tr. 98). Further in- 
vestigation revealed bloody clothing and a pool of blood 
in the grassy area near the parking bay and the body 
of the deceased floating in the river (Tr. 74). The of- 
ficers retrieved Nettie Scott’s mutilated and nearly life 
less body from the river (Tr. 76). Officer Ritter then 
proceeded to the nearest callbox to place a look-out for 
appellant’s truck. Nettie Scott died before he returned 
without having made any statement (Tr. 76). 

At approximately 5:05 a.m., Officer Schirf of the United 
States Park Police received over his police radio the look- 
out broadcast for appellant’s truck. Later, at about 5:25, 
he observed the truck in the vicinity of 18th Street and 
Massachusetts Avenue, S.E., where he stopped the truck 
and apprehended appellant (Tr. 145-146). Officer Klotz 
responded to the scene of appellant’s apprehension and 
identified appellant as the man he had seen shortly before 
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coming up from the river where they found Nettie Scott’s 
body (Tr. 84). 

Dr. Rayford, the Deputy Coroner, testified that Nettie 
Seott had suffered a broken nose. In addition he said 
that twenty-six significant lacerations and stab wounds 
had been inflicted on her body, culminating in a stab 
wound to the head, penetrating the brain, in which the 
blade of the murder weapon was found. He estimated 
that at least as many superficial wounds had also been 
inflicted on the body. He concluded that Nettie Scott’s 
death had been caused by hemorrhage and shock from the 
multiple knife wounds (Tr. 108-118). 

In addition to this testimony and several other exhibits, 
the Government also as part of its case-in-chief intro- 
duced photographic evidence of marks made on the pave- 
ment of the parking area when the deceased’s body had 
been dragged from the grass where the bloody clothes and 
the pool of blood were observed, across the parking bay 
to the sea wall near where the body was found floating in 
the river (Tr. 95, 97). The Government also produced 
testimony that a man’s torn and bloody shirt, similar to 
one owned by appellant, was found on the slope leading 
down to the river (Tr. 218). 

After his motion for acquittal of first and second de 
gree murder was denied, appellant proceeded with his 
defense. He called his grandmother who testified to his 
background as a child, including “falling out spells” (Tr. 
259-260), abandonment by his mother (Tr. 254) and an 
unsuccessful marriage (Tr. 262). Violet Saunders, ap- 
pellant’s common law wife for four and a half years, 
testified to appellant’s occasionally beating her (Tr. 295), 
including a Thanksgiving Day incident during which ap- 
pellant beat her with a belt and a Christmas Day inci- 
dent during which he put his hand up her vagina and 
tried to injure her sex organs (Tr. 297). She said ap- 
pellant had no recollection of these incidents after they 
were over (Tr, 296, 298, 299). She expressed her lay 
opinion that appellant was not in his right mind (Tr. 
300). Corine Carroll, a neighbor of Violet Saunders, 


5 


was also called as a defense witness. She said she wit- 
nessed the Christmas and Thanksgiving incidents and 
that appellant had told her he had no recollection of 
doing these things (Tr. 331-332). She also expressed her 
lay opinion that appellant was not in his right mind on 
these two occasions (Tr. 334). 

Appellant then proceeded in earnest to attempt to 
establish his sole defense of insanity. He called Dr. Oscar 
LeGault who testified that on one occasion he interviewed 
appellant at St. Elizabeths Hospital after inducing a 
trance by hypnosis and injections of sodium amytal. Dr. 
LeGault concluded that appellant, on the night of the 
murder, was suffering from a passive-aggressive person- 
ality and in a dissociative reaction and that the crime 
arose directly therefrom (Tr. 418). He testified that 
appellant’s history reflected an unconscious hostility to- 
ward women stemming from various childhood factors 
(Tr. 417-420). The inability of appellant to subsequently 
recall violent episodes was explained by Dr. LeGault to 
be appellant’s rejection upon return to normalcy of 
events of a nature he would not carry out in a normal 
state or frame of mind (Tr. 416). 

As part of its case, defense counsel brought out from 
Dr. LeGault details of the hypnotic-nareotic interview of 
April 20, 1965, during which appellant “relived” the 
night of the crime, including details, according to the 
doctor, appellant could not recall previously (Tr. 486). 
The doctor testified that, during the course of that inter- 
view, appellant told him that he took the deceased down 
to the river after a fight caused by her refusal to go to a 
tourist home and have intercourse with him, that she re- 
gained consciousness at the river and started to run 
away, that he knocked her out and raped her, that, when 
she regained consciousness, she threatened to inform on 
him and he said: “You are not going to tell anybody on 
me, God Damned cheating bitch, I will cut your heart 
out,” and that he then proceeded to stab her several 
times until the knife blade stuck in a head wound, where- 
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upon he threw the body in the river and fled the scene 
(Tr. 440-441). 

Dr. LeGault testified that the dissociative reaction 
commenced en route to the river when, according to ap- 
pellant, the deceased slapped him (Tr, 459). He testified 
that the event@ of the killing was wiped from appellant’s 
mind by a retrograde amnesia, one symptom of a dis- 
sociated reaction (Tr. 456). Dr. LeGault, conceding that 
appellant knew right from wrong at various times, would 
not agree that appellant knew right from wrong at the 
scene of the murder and refused to express an opinion on 
that (Tr. 603). 

Dr. Cantrell, a second psychiatrist called by appellant, 
at the time of appellant’s first commitment to St. Eliza- 
beths was a psychiatric resident at the John Howard Pa- 
vilion (Tr. 756). He testified that he participated in the 
staff conference at the conclusion of appellant’s first com- 
mitment and concurred in the conference’s conclusion that 
appellant was free from mental disease or defect (Tr. 
771-774). At the time of appellant’s second commitment, 
Dr. Cantrell had been transferred to a different service 
at the hospital not dealing with forensic psychiatry (Tr. 
772). A week before the trial he reviewed the tape of 
the hypnotic-narcotic interview, re-examined the hospital 
records and re-interviewed appellant (Tr. 775-776). On 
the basis of this he changed his opinion and testified that 
at the time of the crime appellant was suffering from 
psychoneurotic disaction, dissociative reaction, amnesic- 
type, with anxiety and compulsive features, and that his 
act was the product thereof (Tr. 777). Dr. Cantrell ad- 
mitted that appellant knew right from wrong at the time 
of the crime and opined that a passive-aggressive person- 
ality was not a mental disorder (Tr, 865-866, 886, 899, 
902). He also admitted that he was not an expert in the 
field of forensic psychiatry (Tr. 905). 

At this point the defense rested its case and its re- 
newed motion for acquittal of first degree murder was 
denied (Tr. 1001, 1009). In rebuttal, the Government 
produced three psychiatrists from St. Elizabeths. Dr. 
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Economon testified that, based on a study of the hospital 
records from the first admission, his participation in the 
examination and staff conference after the second admis- 
sion, and the hypnotic-narcotic interview, he was of the 
opinion that appellant was without mental disorder, dis- 
ease or defect (Tr. 1052). He testified that in his opin- 
ion appellant at all times knew right from wrong (Tr. 
1303-1305). 

Dr. Platkin, the Chief of Service of the John Howard 
Pavillion, also testified for the Government. He said that 
he participated in both staff conferences after each of 
appellant’s commitments to St. Elizabeths and in the 
hypnotic-narcotie interview (Tr. 13827-1328). He stated 
it was his opinion that appellant was without mental dis- 
order or defect at the time of the murder (Tr. 1835) and 
that he knew right from wrong (Tr. 1337). 

Dr. Owen, the Clinical Director of John Howard Pavil- 
lion, was the final expert witness called by the prosecutor. 
He agreed that appellant did not suffer from a mental 
disease or defect at the time of the crime and stated that 
it was the unanimous opinion of the staff conference that 
appellant was free from mental illness at that time (Tr. 
1494, 1503). He also concluded that appellant knew 
right from wrong during this period (Tr. 1504-1505). 

The court thereafter instructed the jury extensively on 
the law applicable to the case (Tr. 1718-1750), after 
which counsel for appellant indicated no objections not 
previously registered in his written request (Tr. 1751). 
The jury retired at 11:58 a.m., returning at 2:30 p.m. 
with a verdict of guilty of first degree murder with a 
recommendation of life imprisonment (Tr. 1754). 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2401 pro- 
vides: 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in per- 
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petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrat- 
ing or in attempting to perpetrate any arson, as 
defined in section 22-401 or 22-402, rape, mayhem, 
robbery, or kidnapping, or in perpetrating or at- 
tempting to perpetrate any housebreaking while 
armed with or using a dangerous weapon, is guilty 
of murder in the first degree. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in part: 

No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds for his objection. Opportunity shall be 
given to make the objection out of hearing of the 
jury. 


SUMMARY OF ARGUMENT 
I 


There is sufficient evidence in the instant record, con- 
struing the evidence most favorably to the Government, 
from which the jury could have reasonably inferred that 
appellant murdered his victim with premeditated and de- 
liberated malice. The Government proved that the fatal 
wounds were inflicted by means of a pocket knife, a rele- 
vant circumstance for jury consideration on premedita- 
tion and deliberation. The Government showed that the 
killing was the result of a vicious assault which was suf- 
ficiently prolonged to permit fifty-two separate lacera- 
tions and stab wounds to be inflicted upon various por- 
tions of the victim’s body, a circumstance# which not only 
reveals that an “appreciable time” elapsed for delibera- 
tion and premeditation, but also may of itself be sufficient 
to show that premeditation and deliberation occurred. 
The Government also proved that appellant dragged the 
mutilated body from the area where the assault com- 
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menced to the sea wall and dumped it in the river, a 
circumstance strongly supporting a conclusion of pre- 
meditated and deliberated malice. Finally, the Govern- 
ment showed that appellant, after disposing of the body, 
fled the scene, another circumstance the jury could prop- 
erly take into account in passing upon the degree of crime 
involved. Appellant’s evidence did nothing to contradict 
the Government’s case, but rather reinforced it. Consid- 
ering these circumstances in toto, the jury could, and did, 
find that appellant murdered Nettie Scott with deliberate 
and premeditated malice. 


II 


The trial court did not commit reversible error by 
omitting the word “appreciable” from its charge to the 
jury on the time lapse necessary for premeditation and 
deliberation. While some “appreciable time” must elapse 
in order that reflection and consideration amounting to 
premeditation and deliberation can occur, the time ele- 
ment is not part of the definition of premeditation and 
deliberation. It is the fact of deliberation, rather than 
the length of time it continues, which is important. The 
instant charge made it clear to the jury that they had to 
find that appellant first conceived a purpose, design or 
plan to kill, that he then reflected upon this plan before 
it was executed, and that this reflection must take “some 
time.” In addition, there was no genuine factual dis- 
pute that an “appreciable time” actually existed for such 
premeditation and deliberation. Accordingly, the instruc- 
tion given adequately defined premeditation and delibera- 
tion and the omission of the word “appreciable” was not 
prejudicial to appellant on the particular facts of this 
case, 


III 


The trial court clearly instructed the jury that the bur- 
den was upon the Government to establish that the in- 
stant crime was not a product of a mental disease or 
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defect, In the course of his insanity charge the trial 
judge informed the jury some sixteen times that the Gov- 
ernment had the burden of proving appellant’s sanity or 
the absence of causal connection between the offense and 
any abnormal condition beyond a reasonable doubt. The 
nature of this burden was repeatedly emphasized so that 
no juror who was listening could have had any doubt re- 
garding the standard of proof applicable to the issue of 
insanity. Although the trial judge did use some language 
which, when separated from the whole instruction, would 
appear to be misleading, the charge considered as a whole 
cannot be said to have misled the jury as to who had the 
burden of proving sanity or nonproductivity. The jury, 
on the basis of the instant instruction, could have been 
left with no other impression than that the burden was 
upon the Government on the issue of insanity. 


IV 


The trial judge did not commit plain error in his in- 
sanity, charge by failing to relate the testimony in the 
case his instructions be the applicable law. A trial 
judge in a Federal court may, whenever he thinks its nec- 
essary to assist the jury in arriving at a just conclusion, 
explain and comment upon the evidence in his instruc- 
tions. The court below did not think it was necessary to 
do so. Absent an objection on this basis to the instruc- 
tions he gave or a request to relate the facts in the case 
to his statement of law, the trial judge did not commit 
plain error. 


v 


The trial judge did not commit plain error by instruct- 
ing the jury that they could consider appellant’s capacity 
to distinguish right from wrong or by failing to explicitly 
state, absent objection or request, that, even if the jury 
believed appellant knew right from wrong, they could still 
acquit by reason of insanity. It is settled that the jury 
may be instructed, where there is, as here, evidentiary 
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foundation in the testimony, that capacity to distinguish 
right from wrong may be considered in determining 
whether there is a relationship between the mental dis- 
ease and the act charged. Moreover, the charge consid- 
ered as a whole made it clear to the jury that the “right- 
wrong” test was but one factor the jury could use in de- 
termining the ultimate issue of productivity. Absent a 
request or objection, the trial court did not, therefore, 
commit plain error by failing to explicitly state to the 
jury that they could still find appellant not guilty by 
reason of insanity even if they believed he knew right 
from wrong. 


VI 


Under the circumstances of the instant case the trial 
judge did not commit plain error by failing to expressly 
point out in his intoxication charge that the burden of 
proving that appellant was not so intoxicated as to be 
incapable of entertaining the state of mind necessary for 
first degree murder is upon the Government. The trial 
court previously pointed out that the Government had to 
prove each element of the offense, including premeditation 
and deliberation, beyond a reasonable doubt. He then 
charged that intoxication could be sufficient to negative 
premeditation and deliberation. It is clear from reading 
these instructions together that the jury well knew the 
burden of proving that appellant was not so intoxicated 
as to negative the requisite state of mind was upon the 
Government. Moreover, there was insufficient evidence of 
appellant’s intoxication to require submission of that is- 
sue to the jury. Any error in this charge is, therefore, 
harmless. 


VII 


Appellant was not prejudiced when the prosecutor, dur- 
ing his cross-examination of Dr. LeGault and in closing 
argument, referred to the Willie Lee Stewart case by 
name. One who seeks to have his conviction overturned 
on the basis of essential unfairness has the burden of 
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showing such injustice, not as a matter of speculation, 
but as a demonstrable reality. Appellant has failed to 
carry this burden. There is no evidence in the record 
that any of the jurors knew the Stewart case by name, 
or that, if they did, they were prejudiced by its mention. 
On this record, the identification of the Stewart case by 
name does not form a basis for the reversal of appellant’s 
conviction. 


vil 


The trial judge did not commit plain error in charging 
the jury on the effect of a verdict of not guilty by reason 
of insanity. The mention of St. Elizabeths Hospital in 
that instruction is not novel and has been previously ap- 
proved by this Court. The explanation to the jury of the 
procedure followed by the District Court for release after 
commitment was a proper statement of the law in that 
regard and was necessitated by a misstatement by de- 
fense counsel during his closing argument. The trial 


judge, before giving this explanation in his charge, 
warned counsel that he was thinking of doing just that. 
Counsel for appellant did not object to the instruction 
when it was given, On these facts, no plain error was 
committed in the Lyles charge. 


ARGUMENT 


IL. The evidence as to the element of premeditation and 
deliberation for first degree murder was legally suf- 
ficient. 


(Tr. 69, 79, 80, 95, 96, 436, 437, 440, 441, 444, 445) 


Appellant was convicted of premeditated first degree 
murder. His first claim is that the evidence was insuf- 
ficient to warrant a conviction for that crime since it 
failed to show that the murder was a result of deliberate 
and premeditated malice (Br. 17). This assertion must 
be tested by the rule that a judgment of conviction will 
be sustained where upon the evidence, giving full play to 
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the right of the jury to determine credibility and draw 
legitimate inferences of fact, a reasonable mind might 
fairly have concluded guilt beyond a reasonable doubt. 
Glasser v. United States, 315 U.S. 60, 80 (1942) ; Curley 
v. United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 
229, 282 (1947), cert. denied, 331 U.S. 837. Measured 
by these standards, the evidence was legally sufficient to 
prove every element of the crime of first degree murder. 

The applicable statute, 22 D.C. Code § 2401, defines first 
degree murder as the killing of another “purposely” and 
with deliberate and premeditated malice.! ‘“Purposely” 
means intentionally. Collazo v. United States, 90 U.S. 
App. D.C. 241, 246, 196 F.2d 578, 578 (1952), cert. de- 
nied, 343 U.S. 968. The other three elements of the 
crime have been explained, in instructions approved both 
by this Court and the Supreme Court, as follows: malice 
is the “intentional striking of a deadly blow in execution 
of an evil purpose springing from a heart regardless of 
social duty and fatally bent on mischief”; premeditation 
is “giving thought, before acting, to the idea of taking a 
human life and reaching a definite decision to kill”; it is 
“the formation of a specific intent to kill”; deliberation 
is “consideration and reflection upon the preconceived de- 
sign to kill; turning it over in the mind; giving it second 
thought.” Fisher v. United States, 80 U.S. App. D.C. 96, 
149 F.2d 28 (1945), affirmed, 328 U.S. 463 (1946) 
(quoted instructions set out at 328 U.S. 469, approved 
at 328 U.S. 470); cf. Bishop v. United States, 71 App. 
D.C. 132, 135, 107 F.2d 297, 301 (1939); Sabens v. 
United States, 40 App. D.C. 440, 442 (1913). 

Appellant here concedes, in effect, that evidence in the 
instant record is sufficient to establish every element of 
first degree murder except premeditation and deliberation. 
It being conceded that appellant’s intent was to kill the 


1The statute also defines first degree murder as the killing of 
another, “without purpose to do so,” in the perpetration or at- 
tempted perpetration of certain enumerated felonies. We are not 
here concerned with the so-called felony murder provisions of the 
statute. 
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deceased, he was guilty of murder, either in the first or 
second degree, according to whether the evidence revealed 
deliberation and premeditation. Collazo v. United States, 
supra at 248, 196 F.2d at 580; Patten v. United States, 
42 App. D.C. 289, 248-249 (1914). If an “appreciable 
time” elapsed during which these operations of the mind 
could have taken place, then the question of whether they 
did in fact take place was for the jury to determine from 
the circumstances preceding and surrounding the killing.’ 
Weakley v. United States, 91 U.S. App. D.C. 8, 9, 198 
F.2d 940, 941 (1952); 1 WHARTON’S CRIMINAL 
LAW AND PROCEDURE § 267 (1957 ).3\ Appellee sub- 
mits that the circumstances surrounding the slaying, con- 
sidered in toto, provide a legitimate basis for the jury’s 
determination that appellant murdered his victim with 
deliberate and premeditated malice. 

The Government proved as part of its case in chief that 
the wounds had been inflicted upon the murder victim by 
means of a pocket knife* (Tr. 108, 109, 110); that the 
killing was the result of a vicious assault prolonged suf- 
ficiently to permit fifty-two separate lacerations and stab 
wounds to be inflicted upon various portions of the body 
of appellant’s victim, twenty-six of a significant nature 
(Tr. 118-118) ;* that appellant dragged the mutilated 


2 For a discussion of the existence of an “appreciable time” and 
the instructions on premeditation and deliberation, see Point II, 
infra. 


3 See also Bostic v. United States, 68 App. D.C. 167, 169, 94 F.2d 
636, 638 (1937), cert. denied, 303 U.S. 635; People v. Gonzales, 198 
P.2d 81, 90 (Cal. 1948); People v. Bender, 163 P.2d 8, 20 (Cal. 
1945). 


‘The fact that the fatal wounds were inflicted by means of a 
deadly weapon, particularly a pocket knife, is a relevant circum- 
stance for jury consideration on the question of premeditation and 
deliberation. See United States V. Wilson, 178 F.Supp. 881, 885 
(D.D.C. 1960) ; State Vv. Snowden, 313 P.2d 706, 711 (Idaho 1957) ; 
1 WHARTON’S CRIMINAL LAW AND PROCEDURE § 267 
(1957). 


’ The brutality with which the murder is perpetrated may in and 
of itself supply a circumstance which would warrant a finding of 
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body from the area where the assault had commenced to 
the sea wall and dumped it into the river (Tr. 95, 96) ;° 
and that, after disposing of the body, when confronted by 
two police officers, he fled the scene (Tr. 69, 79-80).’ 
Taken together, these circumstances allowed a rational in- 
ference that appellant considered and reflected upon his 
deadly design. On review of the sufficiency of the evi- 


premeditation and deliberation by the jury. In State v. Burns, 331 
P.2d 265, 268 (Idaho 1958), confronted with facts similar to the 
instant case, the Idaho Supreme Court held that “[b]eside the 
bruises on the face, the seventeen stab wounds—and particularly 
the three fatal wounds to the heart—indicate clearly a deliberate, 
premeditated purpose to take the life of the deceased.” See also 
State v. Snowden, supra n. 4. In Chisley v. State, 95 A.2d 577, 586- 
587 (Md. 1953), evidence that two or more shots were fired, that 
there was an appreciable interval between the first and the second, 
or more, and that the second shot was fired as the victim lay on the 
ground, was held to be sufficient proof of premeditation and deliber- 
ation to submit the question to the jury. 
Finally, in Frady & Gordon v. United States, U.S. App. D.C. 
, ——, 348 F.2d 84, 102 (1965) where the appellants had been 
convicted of first degree murder for kicking and beating to death 
their victim, this Court held that “[t]here was a vicious assault 
which was prolonged sufficiently before the final blows were struck 
to show a deliberate and premeditated killing.” (emphasis added). 


°If the dragging of the body to the sea wall and the throwing of 
it into the river after the wounds had been inflicted was done by 
appellant to insure death, i.e., to drown the victim if any life was 
left in her, then there can be no question that this was a premedi- 
tated and deliberate act on the part of appellant, sufficient, standing 
alone, to support his conviction. If, however, this was done by 
appellant to conceal the body of his murder victim, it is still a 
proper circumstance for jury consideration on the elements of 
premeditation and deliberation. Daniels v. State, 108 So.2d 755, 760 
(Fla. 1959). 


7 Appellant’s flight from the scene of the murder was a proper 
circumstance to be considered by the jury, in connection with other 
evidence, in determining the degree of guilt, although not of itself 
sufficient to create a presumption of guilt of first degree murder. 
People v. Jiminez, 214 P.2d 15, 18 (Cal. 1950). 


® A result similar to that urged by appellee here was reached by 
the Idaho Supreme Court in State v. Snowden, supra, a case whose 
facts parallel those in the instant case with amazing identity. In 
that case, the appellant met his victim for the first time at a night 
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dence, the Government is entitled to the benefit of that 
inference.® 


club and they left together. An argument developed about taking 
the deceased home, ultimately resulting in the victim’s swinging at 
appellant and kneeing him. Appellant then pushed her to the ground, 
withdrew a pocket knife with a two-inch blade, and cut her throat. 
The victim’s body was viciously and sadistically cut and multilated. 
While the victim was still alive, significant wounds were inflicted 
on her neck, abdomen, and face. A second neck wound severed her 
spinal cord and caused death. In addition, wounds were discovered 
all over the victim’s body and her clothing had been cut away. There 
was no evidence of a sexual assault, but lacerations were discovered 
in the area of the deceased’s breasts and vagina. A blood test re- 
vealed the victim was intoxicated at the time of her death. On these 
facts, the Idaho court held: 


[T]he trial court had no other alternative than to find the 
defendant guilty of willful, deliberate, and premeditated killing 
with malice aforethought in view of the defendant’s acts in 
deliberately opening up a pocket knife, next cutting the victim’s 
throat, and then hacking and cutting until he had killed [the 
victim] and expended himself. The full purpose and design of 
the defendant’s conduct was to take the life of the deceased. 
Id. at 711. 


° Evidence offered by the appellant in no way detracted from or 
contradicted the Government’s case. Rather, the case for the defense 
strengthened the circumstantial evidence of guilt of first degree 
murder presented by the Government. 

Appellant’s chief expert witness, Dr. LeGault, testified that ap- 
pellant had no recollection of the events that transpired at the 
river’s edge until an interview at St. Elizabeth’s during which 
appellant’s memory was catalyzed by a combination of narcosynthe- 
sis and hypnotism (Tr. 436, 437). During this interview appellant 
“relived” the events of the crime. He stated he had been in Will 
Turner’s place and made a date with the murder victim there to 
go to a tourist home and have intercourse; that they left Will's 
place with another woman named Mickey; that, after dropping 
Mickey off at her home, they continued driving. Nettie Scott then 
changed her mind about going to the tourist home and asked ap- 
pellant to take her home. Appellant told the doctors that an argu- 
ment then ensued during which Nettie slapped him. He hit her and 
knocked her out and drove down to the water. She came to and 
started to run away, according to appellant, when he knocked her 
out again and, said appellant, raped her. When she regained 
consciousness she threatened to inform on him and he said: “You 
are not going to tell anybody on me, God damned cheating bitch, I 
will cut your heart out.” He then pulled out his knife and stabbed 
her several times until the knife blade got stuck in a stab wound 
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II. The trial court did not commit reversible error in 
instructing the jury on the necessary time lapse re- 
quired for premeditation and deliberation. 


(Tr. 108-118, 1727, 1728) 


Appellant next claims that the trial court erred in 
charging the jury as to the necessary time lapse required 
for premeditation and deliberation (Br. 24). A review 
of the record demonstrates that this contention is patent- 
ly without merit. 

First of all, the charge as given properly stated the 
law.’*? Appellant says this instruction was erroneous be- 


in her head. He threw the knife and the body into the river and 
started to leave when he saw the policemen, Appellant then fled 
the scene (Tr. 440-441). 

Clearly, this evidence introduced into the case by appellant sup- 
ports the inference available from the Government’s case-in-chief 
that the killing was the result of a premeditated and deliberated 
design. The additional circumstance supplied by this testimony— 
the threat to inform on appellant—provided a motive for the killing. 
State v. Malm, 111 A.2d 685, 688 (Conn. 1955). 

But appellant would have this Court disregard the above evidence 
on review the sufficiency of the case against him. He says Cephus v. 
United States, 117 U.S. App. D.C. 15, 324 F.2d 893 (1963), bars 
the weighing of this evidence. Cephus, however, dealt with an en- 
tirely different situation—a joint trial where the evidence of the 
co-defendant required Cephus to come forward with some evidence 
of his own. Such is not the case here. Appellant also says that 
utterances made under hypnosis and narcosynthesis are inherently 
unreliable and should not be considered. This is a strange contention 
coming from the lips of the very one who introduced the testimony 
in an effort to persuade the jury to find him innocent by reason of 
insanity. In any event, the same facts were elicited from appellant 
at a subsequent interview which was not tainted by the use of 
either narcotics or hypnosis (Tr. 444, 445). This is sufficient to 
overcome appellant’s present claim. People v. Ford, 107 N.E.2d 595 
(N.Y. 1952). 


10 The trial court, prior to charging the jury, submitted to counsel 
the following instruction on premeditation and deliberation: 


It is your duty to determine from the facts and circumstances 
that you may find surrounding the killing whether there was 
any reflection and consideration amounting to deliberation by 
the defendant. 

Now, if there was such deliberation even though it be of 
exceedingly brief duration, that in itself is sufficient, because 
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cause the trial judge failed to charge that “some appreci- 
able period of time” was essential for purposes of delib- 
eration." 


it is the fact of deliberation rather than the length of time it 
continued that is important, although some period of time must 
have elapsed during which the defendant deliberated in order 
for that element to be established, but no particular length of 
time is necessary for deliberation, and it does not require the 
lapse of days or hours or even minutes. (Emphasis added) 


The only modification of this charge suggested by appellant in his 
written request for instructions was as follows: 


In the second paragraph insert “appreciable” between “although 
some” and “period of time.” 


In this regard the jury were instructed: 


Now as to the fourth element of first degree murder, that 
the defendant acted with premeditation and with deliberation. 
Now premeditation is the formation of the intent or plan to 
kill; the formation of a positive design to kill. Deliberation 
means further, or to put it another way—I am speaking now 
of deliberation—that deliberation means @ further thought 
upon the plan or design to kill, It must have been considered 
by the defendant Bernard Austin. 

It is your duty to determine from all of the facts and the 
circumstances which have been presented to you in this case 
that you may find surrounding the killing on April 24, some 
time between four-forty and five o’clock, whether there was 
any reflection and consideration amounting to deliberation by 
the defendant Bernard Austin. Now if there was such delib- 
eration, even though it be of an exceedingly brief duration, 
that is in itself, so far as the deliberation is concerned, is 
sufficient, Because it is the fact of deliberation rather than the 
length of time it required that is important. Although some 
time, that is there must be some time to deliberate and to 
create in the mind of the defendant Austin the premeditation 
and the deliberation. As I have told you before, the time itself 
may be in the nature of hours, minutes, or seconds. But there 
must be the deliberation and the premeditation. (Tr. 1727- 
1728) (emphasis added.) 


11 A similar contention was rejected in State v. Smith, 142 A.2d 
890, 900 (NJ. 1958), where the jury charge was attacked for 
failing to include the word “particular” between “no” and “length” 
in the phrase “no length of time need intervene.” This was held 
not to be error where the full import of the charge taken in context 
was sufficient to inform the jury that there must be an interval, 
however small, between the formation of the intent to kill and its 
execution. 
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While it is settled in this Circuit that “some appreci- 
able time” must elapse in order that reflection and con- 
sideration amounting to deliberation and premeditation 
can occur, Thomas v. United States, 81 U.S, App. D.C. 
314, 315, 158 F.2d 97, 98 (1946), cert. denied, 331 U.S. 
822; Bullock v. United States, 74 App. D.C, 220, 122 F.2d 
213 (1941), cert. denied, 317 U.S. 627 (1942), the time 
element is not a part of the definition of premeditation 
and deliberation, but results only when the process of pre- 
meditation and deliberation is elaborated upon from the 
psychological viewpoint. It is the fact of deliberation, 
however, rather than the length of time it continues, which 
is important. Time is important only because of the oppor- 
tunity it affords for deliberation, and this does “not re- 
quire the lapse of days or hours, or even minutes.” % 
Bostic v. United States, 68 App. D.C. 167, 169-170, 94 
F.2d 636, 638-639 (1937), cert. denied, 303 U.S. 635. 

The instant charge made it clear to the jury that they 
had to find that appellant first conceived a purpose, de- 
sign or plan to kill—“premeditation is the formation of 
the intent or plan to kill; the formation of a positive de- 
sign to kill.” The instruction also made it clear that the 
jury must find that this plan to kill was reflected upon 
before it was executed—“deliberation means a further 
thought upon the plan or design to kill. It must have 
been considered by the defendant Bernard Austin”; 
“there must be some time to deliberate and to create in 
the mind of the defendant Austin the premeditation and 


12 “Tt has long been settled that the word ‘deliberately’ * * * does 
not mean slowly. It has reference to the purposeful character of the 
premeditated malice rather than the time spent in premeditation. 
* * * [While it must be shown that there must be a plan to mur- 
der formed after the matter had been made a subject of delibera- 
tion and reflection, yet, in view of the quickness with which the 
mind may act, the law cannot set any limit to the time. It may be 
a matter of days, hours, or even seconds, It is not so much a matter 
of time as of logical sequence. First the deliberation and premedi- 
tation, then the resolution to kill, and lastily the killing in pursu- 
ance of the resolution; and all this may occur in a few seconds.” 
Commonwealth v. Brooks, 32 N.E.2d 242, 248 (Mass. 1941) (em- 
phasis added). 
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deliberation.” * There can be no question that the in- 
struction, although not including the word “appreciable” 
suggested by appellant below, includes all the necessary 
elements in the definition of premeditation and delibera- 
tion, and at least implicitly includes the concept of an 
appreciable time lapse between conception of the scheme 
and its execution, there being the process of further re- 
flection which requires “some time” between the terminal 
points of conception and execution. 

Secondly, if the trial judge committed error by exclud- 
ing the word “appreciable” from the instant charge, un- 
der the circumstances of the case at bar, it was harmless 
error. The evidence reveals that the jury was never pre- 
sented with any genuine factual dispute on the question 
of whether appellant had the opportunity to contemplate 
the killing. Without doubt there was an “appreciable pe- 
riod of time” in the instant case during which reflection 
and consideration on the part of appellant could have 
taken place. The testimony of the Deputy Coroner indi- 
eated that the murder victim had suffered a broken nose, 


twenty-six significant, and about as many superficial, 
lacerations and stab wounds, culminating in a stab wound 
to the head, penetrating the brain, in which the blade of 
the murder weapon was found, and that death was caused 
by hemorrhage and shock from the multiple knife 


13In Weakley v. United States, supra at 9-10, 198 F.2d at 940- 
941, this Court held that “(iJf any cautionary treatment of the 
words premeditation and deliberation were needed, the descriptive 
phrase ‘turning over in the mind’ served adequately to direct the 
jury’s attention to the requirement which they impose that there 
be a lapse of ‘some appreciable time’ between the formation of 
intent and the act of killing.” The instruction held curative of 
earlier error in Bullock v. United States, supra at 221, 112 F.2d at 
214, equated “turning over in the mind” with giving the intention 
“a second thought.” Appellee submits that, under the circumstances 
of the present case, the trial judge’s use of “further thought upon 
the plan or design to kill” in conjunction with his direction that 
“some time’ is necessary for deliberation likewise adequately 
served to direct the jury’s attention to the requirement that ‘‘some 
appreciable time” must elapse between the formation of the intent 
and its execution. 
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wounds (Tr. 108-118). It is clear from the condition of 
the victim’s body that she had been cut a number of times 
in addition to the fatal wounds. All this plainly indi- 
cates that there was an “appreciable time” for the pre- 
meditation and deliberation which the jury found pre- 
ceded the killing. Frady and Gordon v. United States, 
supra at ——, 348 F.2d at 102. It is against this back- 
ground that the trial court’s definition of premeditation 
and deliberation should be viewed and tested, and not in 
a setting where the jury, accepting the truth of the Gov- 
ernment’s testimony, still has a substantial issue of fact 
as to whether there was an “appreciable time” for de- 
liberation. 

In Bullock v. United States, supra, this Court held the 
idea of an appreciable time lapse so implicit in the 
phraseology “turning over in the mind” a plan which has 
been conceived, as to correct the error of explicitly telling 
the jury that deliberation did not require an appreciable 
lapse of time. In two respects appellant was less preju- 
diced here than in Bullock. Here there was simply the 
omission of the word “appreciable” from the time lapse 
instruction, while in Bullock there was an erroneous 
charge that deliberation does not take an appreciable 
length of time which had to be obliterated from the jur- 
or’s minds by giving the correct one. And in Bullock 
there was also a vital issue, on the Government’s evidence 
alone, whether the defendant, as a matter of law, could 
have deliberated in the second or two between the arrival 
of the officer and his shooting. No such issue exists in 
this case.“ 

Accordingly, appellee submits that the instruction 
given in the present case adequately defined premedita- 
tion and deliberation and the omission in the charge of 
the word “appreciable” was not prejudicial to appellant 
on the particular facts of this case, 


As stated above, Frady & Gordon v. United States, supra, 
makes it clear that a killing of the type involved in the case at bar 
is not considered essentially “instantaneous” as that involved in 
Bullock. 
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Ul. The trial court clearly instructed the jury that the 
burden was upon the Government to establish that 
the instant crime was not a product of a mental dis- 
ease or defect. 


(Tr. 1732-1746) 


In the course of its sanity charge, the trial court in- 
structed the jury at least sixteen times that the Govern- 
ment bore the burden of proving appellant’s sanity or the 
absence of causal connection between the offense and any 
abnormal condition beyond a reasonable doubt (Tr. 1732- 
1746).° The nature of this burden was not expressed 


15 The Court stated: 


“When the defendant introduces some evidence that his sanity 
or mental capacity is in doubt, * * * [t]he mental competency of 
the defendant to form the necessary criminal intent becomes a 
critical element in the case, and like every other element the Gov- 
ernment must prove beyond a reasonable doubt the condition of the 
defendant’s sanity, his mental condition as of the date of the com- 
mission of the crime. Bear in mind * * * that the Government has 
the responsibility, and we will say it over and over again, because 
the Court wants to make it crystal clear to you that * * * once 
some evidence of mental abnormality comes in, the Government 
then has the responsibility of proving beyond a reasonable doubt 
the mental condition of the defendant on the day in question * * * 
(Tr, 1734). 

“Now the defendant is not required to prove he is insane or that 
he has a mental disease or defect. The defendant in this case has 
raised the issue of insanity, and the Government now has the 
burden of proving beyond a reasonable doubt that the defendant 
Bernard Austin had no mental disease or defect, or if he did suffer 
from a mental disease or defect the Government must prove beyond 
a reasonable doubt that the criminal act charged was not the 
product of that disease or defect. 

“In other words, the Government has the burden of proving be- 
yond a reasonable doubt that at the time of the offense charged 
the defendant did have the mental capacity to form the neces- 
sary intent to commit the act charged in the indictment * * *. 

“tt is for the jury to determine whether or not the Government 
has proved beyond a reasonable doubt that the defendant was free 
from a mental disease or defect at the time of the alleged offense, 
and whether or not if the defendant was not free of the mental 
defect or mental disease the Government has proved beyond a 
reasonable doubt that the act charged in the indictment * * * was 
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casually. It was repeatedly emphasized so that no juror 
who was listening could have had any doubt regarding 
the standard of proof applicable to the issue of insanity. 
Appellant now seizes upon a few phrases from a four- 
teen-page instruction and claims they “raise the possi- 
bility that some or all of the jury acted on incorrect in- 
structions” (Br. 37). He argues that the phrase “was 
suffering” in the portion of the charge that the jury 


not the product of such mental disease or defect” (Tr. 1785). 

“So first * * * you must determine whether or not the Govern- 
ment has proved to you beyond a reasonable doubt that the defend- 
ant Bernard Austin was suffering or was not suffering from a 
mental disease or defect * * *.” (Tr. 1786). 

“These phrases [‘the product of the mental disease or defect’ and 
‘casual connection between the condition and the act’] mean that 
there must be a relationship between the mental condition and the 
criminal act, and the Government must prove beyond a reasonable 
doubt that the relationship is such as to justify * * * and inference 
that the act would not have been committed if the accused Bernard 
Austin had not been suffering from the mental condition” (Tr. 
1787). 

“It is for you and you alone to determine from all of the evidence 
whether the Government have [sic] proven beyond a reasonable 
doubt that the defendant Bernard Austin did not suffer from a 
mental disease or defect, and if the defendant did, or if the Gov- 
ernment has failed to prove this, whether the defendant if he had 
a mental disease on that particular date whether the Government 
has failed to prove beyond a reasonable doubt that the mental con- 
dition was the cause of the crime in question. Because as I have 
tried to explain to you, the Government has the responsibility to 
prove both. First, that he is sane on the date in question; second, 
if he has a mental illness or if he is insane on that particular date, 
the insanity had no relationship with the offense” (Tr. 1740-1741). 

“{W]hen the defense of insanity is raised, the burden of proof 
in respect to the offense is on the Government and the issue to be 
put to you is whether the Government has met the problem of 
proving the defendant sane beyond a reasonable doubt. Or in the 
event he is suffering from a mental illness at the time in question, 
that the Government has proved beyond a reasonable doubt that 
the mental illness was not the cause of the crime. 

“In other words, before you can find the defendant guilty, you 
must find beyond a reasonable doubt that the defendant is free of 
a mental disease or a defect, or if you find that he had a mental 
defect * * * that there is no relationship between the condition of 
the mind, the diseased mind if you should so find, and the crime 
itself” (Tr. 1745-1746) (emphasis added). 
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“must determine whether or not the Government has 
proved to you beyond a reasonable doubt that the de- 
fendant Bernard Austin was suffering or was not suf- 
fering from a mental disease or defect on the date of the 
alleged crime * * *” (Tr. 1736) presented the jury with 
a “confusing alternative” (Br. 32).* He asserts that a 
sentence in the causality charge’? was also confusing 
(Br. 33). He finally contends that the employment of 
the words “must be” (Tr. 1738), “find” (Tr. 1738-1739, 
1745-1746), “determine” (Tr. 1738-1739) and the 
phrases “in the event he is suffering from a mental ill- 
ness” and“ if you find that he had a mental disease or 
defect” (Tr. 1745-1746) raises the danger that the jury 
might infer the necessity of affirmative conclusions in 
order to acquit by reason of insanity. This contention 
does not bear scrutiny. It is only by fragmentizing the 
court’s lengthy instruction that appellant can begin to 
achieve the result he desires. Such an approach renders 
rational analysis impossible. Only by examining the in- 
struction in its entirety can it be accurately appraised. 
Redfield v. United States, 117 U.S. App. D.C. 231, 328 
F.2d 532 (1964); Carey v. United States, 111 U.S. App. 
D.C. 300, 296 F.2d 422 (1961) ; Kinard v. United States, 


36 Other portions of the charge made it clear, however, that the 
Government had the burden of proving the appellant was sane, not 
insane, and that appellant had no burden to prove himself insane. 
See note 15, supra. Under there circumstances, any error to be 
found in this isolated phrase was sufficiently cured and not pre- 
judicial to appellant. 


17“These phrases [‘product of mental disease or defect’ and 
‘casual connection between the condition and the act’] mean that 
there must be a relationship between the condition and the criminal 
act, and the Government must prove beyond a reasonable doubt that 
the relationship is such as to justify an inference that the act 
would not have been committed if the accused Bernard Austin had 
not been suffering from the mental condition” (Tr. 1737). 

In addition to being a proper “but for” statement of “causality,” 
this phrase, as made clear from its context. was speaking, not about 
the burden of persuasion on this issue, but about the substantive 
law of insanity. Viewed in this light it cannot be said that this 
language was incorrect. 
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69 App. D.C. 322, 101 F.2d 246 (1988). So examined, 
the trial court’s instruction in the instant case is without 
defect. 

In Blocker v. United States (II), 110 U.S. App. D.C. 
41, 288 F.2d 853 (1961), and Isaac v. United States, 109 
U.S. App. D.C. 34, 284 F.2d 508 (1964), both capital 
cases, this Court found that the statements “where it 
found,” “you must find” and “if you find,” when given 
in the context of the entire charge could possibly mislead 
or at least confuse the jury as to which side had the bur- 
den of proof with respect to the issue of insanity. In 
Carter v. United States, 102 U.S. App. D.C. 227, 252 
F.2d 608 (1957), another case involving the death penal- 
ty, while emphasizing that “the purport of the whole of 
the instruction is the controlling consideration,” this 
Court held an instruction similar to that in Blocker and 
Isaac erroneous because the trial court “emphasized the 
theme that, in order to acquit, the jury must reach cer- 
tain findings.” (emphasis added). See also Naples v. 
United States, 120 U.S. App. D.C. 128, 344 F.2d 508 
(1964), reversing a conviction based on instructions call- 
ing for “affirmative findings” in order to acquit. 

On the basis of the above cases, appellant seems to at- 
tach a magical quality to certain words in the challenged 
instructions—a quality which somehow vitiates the entire 
import of an otherwise accurate charge. This Court has 
refused to recognize that the challenged language has the 
devastating effect appellant would ascribe to it. In Red- 
field v. United States, supra at 232, 328 F.2d at 533, the 
trial judge has instructed the jury, among other things, 
that before it could acquit for insanity it “must find” that 
the defendant had a mental disease or defect and that it 
had caused the act charged. This Court refused to re- 
verse, stating: 


But upon consideration of the instructions as a 
whole we think it clear that on the issue of insanity 
the jury understood that the burden was not upon 
the appellant and that the Government must prove 
beyond a reasonable doubt that he had no mental 
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disease or defect, or, if he did, that the acts charged 
were not the product of such disease or defect. The 
situation is distinguished from that which led to re- 
versal in Blocker v. United States, * * * Isaac v. 
United States, * * * and Carter v. United States, 
*** (emphasis added). 


To the same effect, on the very question of confusing in- 
structions on the burden of persuasion as to insanity, see 
also Carey v. United States, 111 U.S. App. D.C. 300, 296 
F.2d 422 (1961). 

In Martin v. United States, 109 U.S. App. D.C. 83, 86, 
284 F.2d 217, 220 (1960), many similar statements were 
made: “upon a finding that,” “you must find” and “if 
[a mental disease or defect] existed.” This Court com- 
mended the instruction in Martin: 


The judge gave all the essential general instructions. 
He then instructed on expert testimony. On the sub- 
ject of insanity he was succinct, clear and correct. 
He briefly sketched the testimony of the experts. He 
made clear, without complicating it, the rule laid 
down in the Davis case by the Supreme Court, that, 
in a case where evidence of the sort here offered by 
the defendant was received, the burden was upon the 
Government to prove the sanity of the accused be- 
yond a reasonable doubt. He repeated that instruc- 
tion several times. He correctly stated in clear terms 
the concept laid down by this court in the Durham 
case as to the determination of mental responsibility 
for crime. He instructed in considerable detail upon 
the more difficult phase of the problem, including the 
matter of causal connection between the mental dis- 
ease, if any, and the alleged criminal acts. The 
charge is too long to quote here in full. We find no 
error in these instructions. [Appellant], lifting a 
sentence or so out of context, says they were con- 
fused. Keeping in mind the difficulties inherent in 
the subject matter the judge was explaining, and 
considering the charge as a whole, we find no con- 
fusion (footnotes omitted and emphasis added). 
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It might also be noted that in Durham v. United States, 
94 U.S. App. D.C. 228, 241, 214 F.2d 862, 875 (1954), 
this Court announced the effect an insanity instruction 
should have on the jury: 


But under the rule now announced, any instruc- 
tion should in some way convey to the jury the sense 
and substance of the following: If you the jury be- 
lieve beyond a reasonable doubt that the accused was 
not suffering from a diseased or defective mental 
condition at the time he committed the criminal act 
charged, you may find him guilty. If you believe he 
was suffering from a diseased or defective mental 
condition when he committed the act, but believe be- 
yond a reasonable doubt that the act was not the 
product of such abnormality, you may find him 
guilty. Unless you believe beyond a reasonable doubt 
either that he was not suffering from a diseased or 
defective mental condition, or that the act was not 
the product of such abnormality, you must find the 
accused not guilty by reason of insanity. Thus your 
task would not be completed upon finding, if you did 
find, that the accused suffered from a mental disease 
or defect. He would still be responsible for his un- 
lawful act if there was no causal connection between 
such mental abnormality and the act. These ques- 
tions must be determined by you from the facts 
which you find to be fairly deducible from the testi- 
mony and the evidence in this case (footnotes omit- 
ted and emphasis added). 


Since the italicized portions of the charge suggested in 
Durham were not couched in terms of the Government’s 
burden, ¢.g., “if you believe the Government has failed to 
prove beyond a reasonable doubt he was not suffering 
from a diseased or defective mental condition,” and “he 
would still be responsible if the Government has proved 
beyond a reasonable doubt that there was no causal con- 
nection”, the appellant would argue, as he does here, that 
the suggested instruction, if given, would constitute re- 
versible error. 
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When the instant charge is considered as a whole, it 
cannot be said to have misled the jury as to who had the 
burden of proving sanity or nonproductivity. The jury, 
on the basis of these instructions, could have been left 
with no other impression than that the burden was upon 
the Government. Appellee submits, therefore, that this 
charge was in no way prejudicial or improper and does 
not form a basis for the reversal of appellant’s conviction. 


IV. The trial judge did not commit plain error in his 
insanity charge by failing to relate the testimony in 
the case to his instructions on the applicable law. 


(Tr. 418, 484, 771-774, 827, 905, 1052, 1335, 1494, 
1508, 1736-1742, 1744) 


Appellant argues for the first time on appeal that the 
court below committed reversible error by not relating the 
voluminous psychiatric testimony to its discussion of the 
law in its insanity charge (Br. 39). It is clear that, 
under the circumstances of this case, the failure of the 
trial court to so instruct does not constitute plain error. 

It is well settled in the Federal courts that a trial 
judge may summarize and comment upon the evidence in 
his charge to the jury. Roberts v. United States, 109 
U.S. App. D.C. 75, 284 F.2d 209 (1960), cert, denied, 368 
US. 863. 


In charging the jury, the trial judge is not limited 
to instructions of an abstract sort. It is within his 
province, whenever he thinks it necessary, to assist 
the jury in arriving at a just conclusion by explain- 
ing and commenting upon the evidence Stns 
Quercia v. United States, 289 U.S. 466, 469 (1933) 
(emphasis added). 


The trial judge in the instant case did not think it was 
necessary to comment upon the evidence. 


Now as I have told you, ladies and gentlemen of 
the jury, the Court will not comment because the 
Court has observed you for three weeks and you have 
conscientiously and intelligently listened to the testi- 
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mony. I see absolutely no reason why the Court 
should comment on the evidence submitted by Dr. Le- 
gault, by Dr. Cantrell, by Dr. Economon, by Dr. 
Platkin, or by Dr. Owens. You have heard that tes- 
timony. (Tr. 1742). 


Trial counsel for appellant, perhaps as a matter of tac- 
tics, apparently agreed with the decision of the trial 
judge as they neither requested such an instruction nor 
objected on that basis to the charge as given. 

Appellee readily concedes the trial judge has an obliga- 
tion to charge the jury on the law applicable to the case. 
Williams v. United States, 76 U.S. App. D.C. 299, 131 
F.2d 21 (1942). However, the charge is sufficient if it 
correctly instructs the jury as to the law and leaves no 
doubt in the jurors’ minds as to under what circum- 
stances the crime can be found to have been committed. 
Graham v. United States, 88 U.S. App. D.C. 129, 187 
F.2d 87 (1950), cert. denied, 341 U.S. 920. While under 
certain circumstances it may be helpful to the jury to 
have the charge made specifically applicable to the case 
before them, Greenberg v. United States, 295 F.2d 903 
(1st Cir. 1961), and the trial judge should explain the 
law in terms applicable to the facts before them, Carter 
v. United States, supra; Collozo v. United States, supra, 
where he expressly chooses not to do so and no request is 
made for him to so instruct, his failure to charge in this 
manner does not constitute plain error. See Rule 30, 
F. R. Crim. P. 

Where, as here, the testimony in question covered some 
one thousand and sixty pages in the transcript (Tr. 422- 
1581), it is doubtful that its summary would have done 
anything to further enlighten the jury. It is more prob- 


18 A review of the evidence in question would have again brought 
before the jury the opinions of three experienced forensic psychia- 
trists that appellant was suffering from no mental disease or defect 
at the time of the killing (Tr. 1052, 1335, 1494, 1503), contrasted 
with the opinions of Dr. LeGault, a man of limited experience in 
forensic psychiatry, and Dr. Cantrell, admitedly not an expert in 
this field, who had taken conflicting positions as to appellant’s 
sanity at different times. (Tr. 413, 484, 771-774, 777, 827, 905). 
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able that the addition of this lengthy summary to an al- 
ready long charge would have caused confusion in the 
jury’s minds. The trial judge’s choice not to comment on 
the evidence was, therefore, a wise one. Appellee submits 
that in the circumstances of the instant case the trial 
judge did not commit plain error by failing to summarize 
the expert testimony and relate it to the legal instruc- 
tions.” 


V. The trial court did not commit plain error by in- 
structing the jury they could consider appellant’s ca- 
pacity to distinguish right from wrong. 


(Tr. 579, 581, 602-604, 616, 743, 865-866, 872, 886, 
899, 908, 1803, 1337, 1504, 1788-1740) 


Appellant puts forth another point here not raised be- 
low. He argues that where there is no evidence that an 
accused is not capable of distinguishing right from 
wrong, but evidence to the contrary, it is error for the 
trial judge to inform the jury that this capacity may be 
considered in determining productivity. He also asserts 
that, having given the right-wrong charge, the trial judge 
should have expressly pointed out that the jury, believing 
appellant had this ability, could still acquit him by reason 
of insanity (Br. 44). A review of the record demon- 
strates that, under the circumsta“:ces of the instant case, 
the instruction on this point does not constitute plain 
error. 

The portion of the insanity charge challenged at this 
point reads: 


There has been testimony in this case on the question 
of whether or not at the time of the commission of 
the crime that the defendant had the capacity to dis- 


19 It should be noted that in his charge, the trial judge correctly 
defined mental disease and mental defect (Tr. 1736-1737), twice 
defined causality in terms of “but for” (Tr. 1737), discussed the 
effect to be given to the expert testimony that had been received 
in the case (Tr. 1739-1742) and pointed out that the psychiatrists 
heard from had differed in their opinions (Tr. 1744). 
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tinguish right from wrong, and the ability to refrain 
from doing a wrong or unlawful act. The testimony 
may be considered by you in determining whether 
there is a relationship between the mental disease or 
illness and the act charged (Tr. 1739). 


Just prior to giving the challenged portion of the instruc- 
tion, the court below charged the jury: 


The fact that the defendant may have had a mental 
disease or defect at the time of the offense is not 
sufficient, of itself, to relieve him of responsibility for 
the commission of the crime, if you find that he did 
commit the crime. There must be a relationship be- 
tween the disease and the act, and that relationship 
must be such that the criminal act is the product of 
the mental disease. Now by “product of mental dis- 
ease,” I do not mean that the act must be a direct 
emission or immediate issue of the disease. But the 
term “product of,” product is not intended to be 
direct. It may be indirect. It means that the facts 
concerning the act are such as to justify a conclusion 
by you that but for the disease the act would not 
have been committed (Tr. 17388) (emphasis added). 


Immediately after the segment of the charge in question, 
the trial judge listed other factors the jury could consider 
on the point of productivity—“irresistible impulse” and 
the opinions of the expert witnesses on this matter (Tr. 
1739-1740). 

This Court in Durham did not purport to bar all use 
of the older tests of competency; testimony given in their 
terms is still admissible and a proper subject for jury 
consideration in resolving the ultimate question of pro- 
ductivity. Douglas v. United States, 99 U.S. App. D.C. 
232, 289 F.2d 52 (1956). The jury may be instructed, 
provided there is testimony on the point, that capacity, 
or lack thereof, to distinguish right from wrong may be 
considered in determining whether there is a relationship 
between the mental disease and the act charged. Blocker 
v. United States (III), 116 U.S. App. D.C. 78, 320 F.2d 
800 (1963); McDonald v. United States, 114 U.S. App. 
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D.C. 120, 312 F.2d 847 (1962). Not only is it permis- 
sible for such an instruction to be given, this Court has 
held that “[w]hen such testimony exists, the jury should 
be instructed that it is relevant in determining whether 
the unlawful act was the product of a mental disease or 
defect.” Stewart v. United States, 101 U.S. App. D.C. 
51, 58, 247 F.2d 42, 44 (1957). Accord, Douglas v. Unit- 
ed States, supra. The fact that appellant’s capacity to 
distinguish right from wrong is conceded® in no way 
destroys the probative value of that capacity in demon- 
strating nonproductivity. It was not, therefore, error to 
give the “right-wrong” charge on the basis of the instant 
record. 

Moreover, the instruction in the instant case cannot be 
fairly characterized as one where “by its emphasis, ex- 
plicit language, and repetition, [the trial court] in effect 
made the ‘right-wrong’ test * * * the controlling cri- 
teri[on] for imposing criminal responsibility.” Campbell 
v. United States, 1138 U.S. App. D.C. 260, 263, 307 F.2d 
597, 600 (1962). The context in which the instruction 
was given made it absolutely clear that the “right-wrong” 
test was “not to be regarded as [an] independently con- 
trolling or alternative [test],” but rather one factor 
“which the jury may take into account in deciding wheth- 
er the act charged was a product of a mental disease or 
defect.” McDonald v. United States, supra at 125, 312 
F.2d at 852. While the better practice may have been to 
explicitly point out to the jury that, even if they believed 
appellant knew right from wrong, they could still find 
that the act was the product of a mental disease or de- 
fect, Blocker v. United States (III), supra, where, as 
here, the clear import of the instruction considered as a 
whole is that the “right-wrong” test is but one factor the 
jury may use in determining the ultimate question of 
productivity, the failure of the trial judge to so state in 


20Tr. 579, 581, 602-604, 616, 743, 865-866, 872, 886, 899, 908, 
1303, 1837, 1504. 
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explicit terms, absent objection or a request for that 
instruction, does not constitute plain error.” 


VI. Under the circumstances of the instant case the trial 
judge did not commit plain error by charging the 
jury as he did on intoxication. 


(Tr. 14, 15, 16, 57, 58, 98, 748, 1721, 1723-1724, 
1729, 1731-1732, 1751). 


Appellant also attacks for the first time on appeal the 
instruction given by the trial judge on intoxication. He 
argues that the charge in question was erroneous because 
it implied that the burden was on the defendant to prove 
sufficient intoxication to negate the ability to form the 
specific intent needed for a first degree murder conviction 
(Br. 50). An examination of the record reveals that 
this assertion is also without merit. 

Appellee recognizes the general rule that, while intoxi- 
cation per se is no defense to the fact of guilt, the stated 
condition of a defendant’s mind at the time of a killing 
in respect to its ability to form the intent to kill, or if 
formed to deliberate and premeditate thereupon, is a 
proper subject for consideration and determination by 
the jury, and that voluntary intoxication may negative 
the ability of the defendant to form the specific intent to 
kill, or the deliberation and premeditation necessary to 
constitute first degree murder. Bishop v. United States, 
71 App. D.C. 132, 186, 107 F.2d 297, 301 (1989). Nor 
can appellee quarrel with the rule in Edwards v. United 
States, 84 U.S. App. D.C. 310, 172 F.2d 884 (1949), that, 
where a specific intent is essential to the crime charged, 


"1In Simpson Vv. United States, 116 U.S. App. D.C. 81, 320 F.2d 
803 (1963), this Court found no plain error in the giving of a 
“right-wrong” charge even though there was no evidentiary founda- 
tion for that instruction in the record. 


2 Accord, Hopt v. People, 104 U.S. 681, 683-634 (1881); McAffee 
v. United States, 72 App. D.C. 60, 66, 111 F.2d 199, 205 (1940), 
cert. denied, 301 U.S. 643; Sabens v. United States, 40 App. D.C. 
440, 443 (1913). 
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and evidence is introduced that might create a reason- 
able doubt whether the defendant was sober enough to 
be capable of forming this intent, the jury must be in- 
structed to acquit if they have such a doubt. However, 
appellee submits that there are three good reasons why 
these general rules do not help appellant in the instant 
case. 

First, there was not sufficient evidence of intoxication 
below to require submission of that issue to the jury. Any 
error, therefore, committed in the intoxication instruc- 
tion was harmless. 

In Heideman v. United States, 104 U.S. App. D.C. 128, 
181, 259 F.2d 943, 946 (1958), this Court held that an 
intoxication instruction is necessary “only if sufficient 
evidence on the intoxication issue has been introduced so 
that a reasonable man could possibly entertain a doubt 
therefrom that the accused was able to form the necessary 
intent.” In Goodall v. United States, 86 U.S. App. D.C. 
148, 180 F.2d 397 (1950), cert. denied, 339 U.S. 987, 
where there was evidence tending to show the appellant 


had been drinking the afternoon and evening before the 
murder, but no testimony that appellant was drunk, this 
Court held that such evidence was not sufficient to raise 
a factual question as to whether he was so intoxicated 
at the time of the murder as to be incapable of enter- 
taining a specific intent. 


Under all the facts and circumstances it is our view 
that the question whether there had been only second 
degree murder because of the killer’s intoxication 
should not have been submitted to the jury, and that 
appellant was treated more favorably than he de- 
served when it was submitted. We therefore do not 
reach a consideration of the question whether the 
court properly charged the jury with respect to re- 
solving in appellant’s favor any reasonable doubt as 
to whether murder had been done in the first or 
second degree. Id. at 152, 180 F.2d at 401. 


Compare Spencer Womack v. United States, 119 U.S. 
App. D.C. 40, 886 F.2d 959 (1964) (evidence that appel- 
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lant was “pretty high” and “kind of drunk and stagger- 
ing.” ) 

Testimony in the instant case, while without question 
demonstrating that appellant had been drinking, in no 
way establishes that he was drunk, much less that he 
was so drunk as to be incapable of premeditating and 
deliberating upon a design to kill Nettie Scott. Rather, 
the evidence expressly contradicts that impression. Mary 
Reily, a waitress in a restaurant where liquor is sold 
and who had considerable opportunity to observe people 
under the influence of alcohol (Tr. 15), after having 
seen appellant on the night in question both at Goldie’s 
and at Will’s Place, testified that appellant did not 
appear to her to be “high” or “drunk”. She said she 
did not notice him staggering or slurring his words (Tr. 
14, 15). She concluded that, in her opinion he was not 
intoxicated when he left Will’s place with Nettie Scott 
the morning of the murder (Tr. 16). Mabel Proctor, 
the woman who left Will’s Place with appellant and the 
deceased, testified that appellant did not look drunk to 
her (Ty. 57). She said he looked and acted sober, 
wasn’t staggering and drove the truck without difficulty 
(Tr. 58). Finally, Officer Klotz, one of the two police- 
men who arrived at the murder scene just as appellant 
was coming up from the river’s edge, testified that ap- 
pellant was then having no difficulty in walking, was 
not staggering or anything of that nature, and was in 
fact running (Tr. 98). Appellant himself produced no 
evidence of his intoxication.” There is not even a Scin- 


23 The testimony of the psychiatrists on appellant’s intoxication 
does not help him establish his present claim. First of all, it is 
clear that none of the psychiatrists had any first-hand knowledge 
of appellant’s state of sobriety on the night of the murder. Sec- 
ondly, even on the basis of the information appellant’s chief psy- 
chiatric witness, Dr. LeGault, had, he was not of the opinion that 
appellant was so intoxicated the night of the murder that he did 
not know what he was doing: 


I know that as to measuring the degree of his intoxication, 


that there is evidence, some evidence, namely, the fact that 
he was able to drive the truck, and the fact that he succeeded 
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tilla of evidence in the instant record to suggest that ap- 
pellant was so intoxicated at the time of the killing that 
he was incapable of entertaining the necessary intent 
and state of mind for first degree murder. On these 
facts no reasonable man could conclude otherwise. Here, 
as in Goodall, the trial court’s submission of the intoxica- 
tion issue to the jury treated appellant more favorably 
than he deserved. Any error, therefore, in the intoxica- 
tion instruction is necessarily harmless. 

Second, the charge in this case, considered as a whole, 
correctly conveyed to the jury the law on intoxication, in- 
cluding the Government’s burden. The trial court, in 
addition to pointing out several times the Government’s 
duty to prove every element of the crime charged beyond 
a reasonable doubt (Tr. 1721, 1723-1724), specifically in- 
structed the jury that the Government had to prove pre- 
meditation and deliberation beyond a reasonable doubt 
(Tr. 1729). Just two pages later in the transcript the 
court below delivered the challenged instruction, which 
reads as follows: 


Now, ladies and gentlemen of the jury, there has 
been evidence introduced in this case pertaining to 
intoxication. You are instructed that voluntary in- 
toxication is no defense to a crime unless the crime 
requires a specific intent. In this case, the crime of 
murder in the first degree requires the specific intent 
to kill as well as premeditation. So first degree mur- 
der, ladies and gentlemen, does require specific in- 
tent. Voluntary intoxication may negate the ability 
to form the specific intent to kill as well as the pre- 
meditation and deliberation, in which case you are 
instructed that the crime would be reduced to mur- 
der in the second degree. 

You are further instructed that voluntary intoxi- 
eation is no defense to the crime of murder in the 


in carrying out a series of actions which would require some 
degree of motor-coordination. That would indicate that, if he 
was drunk, he was not staggering drunk, that is, he was not 
drunk to the degree where he had developed noticeable inter- 
ference with his muscular function. (Tr. 743) 
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second degree. Because murder in the second de- 
gree, the law does not impose specific intent. (Tr. 
1731-1732) (emphasis added). 


Appellee submits the charge that voluntary intoxication 
could be sufficient to negative the state of mind necessary 
for premeditation and deliberation, when considered with 
the earlier instruction that the Government had to prove 
premeditation and deliberation beyond a reasonable doubt, 
sufficiently informed the jury of the Government’s burden 
in this regard to avoid the plain error rule. 

Finally, appellant’s attack on this instruction comes too 
late. The charge as given is substantially identical to 
that found in appellee’s request for an intoxication charge 
(Government’s Request No. 2). Appellant neither re- 
corded an objection to this request nor requested an in- 
toxication instruction of his own setting forth explicitly 
the Government’s burden when evidence of intoxication 
has been injected in the case. In addition, after the in- 
struction had been read to the jury, appellant noted no 


objection to it (Tr. 1751). His challenge is now barred 
by Rule 30, Federal Rules of Criminal Procedure, 


VII. Appellant was not prejudiced when the prosecutor, 
during his cross-examination of a defense psychiatrist 
and closing argument, referred to the Willie Lee 
Stewart case by name. 


(Tr. 486, 708-712, 1600, 1706) 


Appellant next contends that the ruling of the court 
below which permitted the Willie Lee Stewart case to 
be brought before the jury by name constituted preju- 
dicial error which requires the reversal of his conviction 
(Br. 54). He in no way challenges the right of the 
prosecutor to inquire, for purposes of impeachment, into 
testimony given by Dr. LeGault in previous criminal 
cases, including the Stewart case. He says “it was the 
use of that name [Willie Lee Stewart], not the attempted 
impeachment itself, to which appellant objects” (Br, 55). 
The mere statement of this assertion demonstrates its 
lack of merit. 
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If an item of evidence has probative value, “it is or- 
dinarily admissible regardless of the imagined reaction of 
the jury.” Travis v. United States, 269 F.2d 928, 939 
(10th Cir, 1959) (emphasis added). See also (Herman) 
Womack v. United States, 111 U.S. App. D.C. 8, 294 
F.2d 204 (1961). However, in instances where the pro- 
bative value of certain evidence is slight, but its preju- 
dicial tendency great, such as shocking and sensational 
evidence, that evidence is “incompetent unless the exigen- 
cies of proof make it necessary or important that the case 
be proved that way.” Frank v. United States, 104 U.S. 
App. D.C. 384, 386, 262 F.2d 695, 697 (1958). This is 
true because: 


It is inconsistent with our traditional conception of a 
fair tral to permit any information to go to a jury 
which might influence the jury to convict a defendant 
for any reason other than that he is guilty of the 
specific offense with which he is charged. United 
States v. Dressler, 112 F.2d 972, 977 (7th Cir. 
1940). 


In the instant case, there is no doubt that the ques- 
tions asked by the prosecutor, who carefully avoided 
referring to any of the details of the Stewart case that 
might be characterized as “shocking or sensational”, re- 
garding Dr. LeGault’s testimony in the Stewart case 
(Tr. 486, 708-712) were relevant and of probative value 
on the question of how much weight the jury should at- 
tach to the doctor’s present testimony. It is also clear 
that the prosecutor’s argument to the jury (Tr. 1600, 
1706) based on this testimony was proper summary. Ap- 
pellant attacks neither except for the mention of the 
Stewart case by name. He argues that identifying this 
previous testimony as coming from the Willie Lee Stew- 
art case constitutes the error here since the name of 
that case had no probative weight upon an issue of fact 
under trial. The case name, however, was never offered 
as evidence in the case, but was used to distinguish the 
ease under inquiry from others in which the doctor had 
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testified in the District Court—as a means of identifica- 
tion. As such, its relevance and probative value have no 
bearing on the present contention. 

In any event, appellant was not prejudiced by the 
mention of the Stewart case by name. Appellant’s argu- 
ment regarding prejudice would seem to be that the name 
“Willie Lee Stewart” is so notorious that the jury cer- 
tainly knew of that case and the nature of the crime 
committed therein; that, because of this knowledge, the 
jurors, by associating Dr. LeGault with that case, dis- 
regarded Dr, LeGault’s opinion regarding appellant’s 
mental condition at the time of the present crime; and 
that, because of the rejection of Dr. LeGault’s testimony, 
appellant’s insanity defense failed. Appellee submits this 
claim is sheer speculation. 

While the Stewart case and the crime there involved 
may or may not be “notorious” in Washington among 
members of the bench and bar, this does not mean that 
the jurors in the instant case were familiar with the 


facts of the case by name. The latest court opinion 
cited by appellant in the Stewart “history” was written 
in 1961, four years before the instant trial commenced. 
There is nothing in the record to suggest that a single 
juror knew of that case, or indeed that any of the jury 


™ The cases relied on by appellant do not help him on this record. 
In each case, unlike here, the evidence or comment involved was 
prejudicial to the defendant on its face: Stewart v. United States, 
866 U.S. 1 (1961) (defendant’s failure to take witness stand in 
earlier trials); Viereck v. United States, 318 U.S. 286 (1943) 
(argument by prosecutor in war-related crime that it was duty of 
jury to convict because we were at war); Frank v. United States, 
supra (evidence implied that the defendant was connected with the 
disappearance of two men who vanished under circumstances sug- 
gesting murder); Stewart v. United States, 101 U.S. App. D.C. 51, 
247 F.2d 42 (1957) (argument by prosecutor that he had personal 
knowledge that one of defense witnesses committed perjury) ; 
United States v. Pennix, 313 F.2d 524 (4th Cir. 1963) (prior ar- 
rests and indictments of the defendant); Echert v. United States, 
188 F.2d 336 (8th Cir. 1951) (prior arrest of the defendant) ; Sang 
Soon Sur Vv, United States, 167 F.2d 431 (9th Cir. 1948) (inde- 
pendent crimes of the defendant); United States v. Dressler, supra 
(Prior criminal record of the defendant). 
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was in the Washington area at the time of the Stewart 
litigation. The only evidence we have that the jury 
knew of the Stewart case and that appellant might have 
been prejudiced by its mention is an assertion in ap- 
pellant’s brief to that effect. This is clearly an insuffi- 
cient foundation for reversal. 


[I]t is not asking too much that the burden of show- 
ing essential unfairness be sustained by him who 
claims such injustice and seeks to have the result 
set aside, and that it be sustained not as a matter of 
speculation but as a demonstrable reality. Adams v. 
United States ex rel. McCann, 317 U.S. 269, 281 
(1941) (emphasis added). 


Appellant has failed to meet this burden here. He asks 
this Court to believe that the war was lost because of a 
missing nail from the shoe of a soldier’s horse without 
having first demonstrated that the nail was ever missing 
or that the absence of one nail would cause the loss of 
the shoe. 


VIII. The trial court did not commit plain error in its Lyles 
charge regarding the consequences of a verdict of 
not guilty by reason of insanity. 


(Tr, 1687, 1712, 1713-1714, 1746-1747) 


Finally, appellant contends that the trial court com- 
mitted error affecting his substantial rights in the course 
of charging the jury on the effect or consequences of a 
verdict of not guilty by reason of insanity (Tr. 59). The 
trial judge proposed to give a standard Lyles charge on 
this point and appellant did not object to such an in- 
struction. Thereafter, defense counsel in his closing argu- 
ment concluded as follows: 


[Appellant] should be put into a mental hospital 
where the demon that gripped him and drove him 
helplessly to this awful crime can be isolated, treated 
and cured. There he will be kept until he is certi- 
fied as cured. The U.S. Attorney’s office can oppose 
this and he will only be let out when His Honor 
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will certify that he is cured, (Tr. 1687) (emphasis 
added). 


At the bench, after closing arguments had been com- 
pleted, the trial judge expressed his concern about the 
italicized portion of this argument (Tr. 1712). He 
added: 


The big question in my own mind is whether to in- 
struct the jury that the certification comes from the 
doctor and we then hear from the psychiatrists. (Tr. 
1713-1714). 


The trial judge resolved this question in his mind and 
charged the jury as follows: 


Now, ladies and gentlemen of the jury, if you find 
from the evidence in the case that the defendant 
Bernard Austin was suffering from a mental] illness 
and that that mental illness was the cause of the 
killing of Nettie Louise Scott, your finding of course 
is not guilty by reason of insanity. In that event, 
the defendant Bernard Austin will be confined in a 
hospital, St. Elizabeths Hospital, for the mentally ill, 
until the superintendent, Dr. Cameron at the present 
time, of the hospital, has certified to the Court and 
the Court is satisfied that such person, that is Ber- 
nard Austin in this case, has recovered his sanity 
and will not in the reasonable future be dangerous to 
himself or to others, and at which time the Court 
shall order his release, either unconditionally or in 
the event that he has not recovered his sanity under 
such conditions as the Court may see fit. 

Now, ladies and gentlemen of the jury, the hearing 
is held before the Court on those particular cases. 
In other words, as I have read to you, “and the Court 
is satisfied.” But the Court receives its information 
from the psychiatrists who testify. The Court does 
not determine out of a vacuum, because the Court is 
not a psychiatrist, and it hears from the psychiatrist 
as to the mental condition of a defendant before his 
release. 

As I have read to you, the release may be con- 
ditional or it may be unconditional (Tr. 1746-1747). 
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Despite the warning at the bench by trial judge that he 
had a question in his mind about instructing the jury 
“that the certification comes from the doctor and we 
then hear from the psychiatrists,” appellant did not ob- 
ject to the charge as given. He now attacks it as plain 
error. 

In circumstances like those in the instant case, where 
the defense of insanity is fairly raised, the trial judge 
must instruct the jury as to the legal meaning of a ver- 
dict of not guilty by reason of insanity. McDonald v. 
United States, supra; Lyles v. United States, 103 U.S. 
App. D.C. 22, 254 F.2d 725 (1957), cert. denied, 356 
U.S. 961. 


[T]he jury should simply be informed that a verdict 
of not guilty by reason of insanity means that the 
accused will be confined in a hospital for the men- 
tally ill until the superintendent has certified, and 
the court is satisfied, that such person has recovered 
his sanity and will not in the reasonable future be 
dangerous to himself or to others, in which event 
and at which time the court shall order his release 
either conditionally or under such conditions as the 
court may see fit. Jd. at 25, 254 F.2d at 728 (em- 
phasis added). 


If the trial judge goes beyond this and conveys to the jury 
the idea that the appellant would be released very shortly 
once committed to a mental hospital, he commits error. 
Blunt v. United States, 100 U.S. App. D.C. 266, 244 F.2d 
855 (1957); Durham v. United States (II), 99 US. 
App. D.C, 182, 237 F.2d 760 (1956). 

Here, in attacking the instant charge, appellant first 
says the reference to St. Elizabeths Hospital in the sec- 
ond sentence of the charge was erroneous and prejudicial. 
In Durham (II), supra, finding plain error, this Court 
commented: 


The judge told the jury that the Acting Super- 
intendent of St. Elizabeth’s Hospital had advised the 
court on February 12, 1953, that Durham was found 
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competent to stand trial and assist in his own de- 
fense. Later, after correctly stating that he would 
commit Durham to St. Elizabeths if he were found 
not guilty by reason of insanity, the judge added 
that Durham would remain there until determined 
to be “of sound mind” by the hospital authorities; 
and that “if they adhere to their last opinion on this 
point, he will be released very shortly.” Thus the 
judge conveyed to the jury the idea, which he also 
expressed at a bench conference with counsel, that 
the authorities had found Durham to be “of sound 
mind” and that he would be discharged “very short- 
ly” after commitment unless their opinion changed. 
This was plain error. 99 U.S. App. D.C. at 183, 
237 F.2d at 761 (emphasis added). 


It was the statement that Durham would be released very 
shortly that was highly prejudicial and formed the basis 
for the plain error ruling, not the mention of St. Bliza- 
beths, characterized by the court as a correct statement. 

Moreover, in Lyles a similar result was reached. The 
trial court there instructed: 


If a defendant is found not guilty on the ground of 
insanity, it then becomes the duty of the Court to 
commit him to St. Elizabeths Hospital, and this the 
Court would do, The defendant then would remain 
at St, Elizabeths Hospital until he is cured and it is 
deemed safe to release him; and when that time ar- 
rives he will be released and will suffer no further 
consequences for this offense. (emphasis added). 


This charge was scrutinized by this Court and found not 
to warrant reversal, 


The language used by the trial court in the present 
case is not as precise as it might have been in stating 
the content of the statute. But we think this failure 
is not error sufficient to require or justify reversal. 
103 U.S. App. D.C. at 26, 254 F.2d at 729 (emphasis 
added). 


It is apparent that the reference to St. Elizabeths in the 
instant charge does not constitute plain error. 
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Appellant also claims that the second paragraph of the 
instant charge constitutes reversible error. It should be 
noted that this portion of the charge was necessitated by 
the closing argument of defense counsel which implied 
that appellant, if acquitted by reason of insanity, would 
be hospitalized wntil certified cured by the District Judge." 
This portion of the charge correctly summarized the pro- 
cedure to be followed in such situations. Blunt v. United 
States, supra at 278 n. 28, 244 F.2d at 367 n. 28. Since 
it was necessitated by an erroneous statement made by 
defense counsel in closing argument and unobjected to 
when given, it does not form a basis for the reversal of 
appellant’s conviction. Rule 30, Federal Rules of Crim- 
inal Procedure. 

The charge considered as a whole did not have the ef- 
fect of conveying to the jury the idea that, if acquitted 
by reason of insanity, appellant would be released very 
soon after commitment. The trial judge, unlike in Dur- 
ham (II), never told the jury that, if committed to St. 
Elizabeths, appellant would be released “very shortly.” 
He, unlike the prosecutor in Keys, did not as part of this 
instruction call the attention of the jury in any way to 
psychiatric testimony given in the instant case, much less 
the source of this testimony. He never mentioned that 
any of the psychiatrists who appeared as witnesses for 
the Government would have anything at all to do with a 


°5 Cf, Keys v. United States, 120 U.S. App. D.C. 348, 346, 346 
F.2d 824, 827 (1965). In Keys defense counsel argued to the jury 
that a finding of not guilty by reason of insanity would mean that 
appellant would be hospitalized for a “long, long, long, long time.” 
Thereafter, the prosecutor, with consent of court, told the jury: 


[W]hile a verdict of not guilty by reason of insanity “would 
well send [defendant] to St. Elizabeths,” the confinement 
would not necessarily be for a “long time” as the defense con- 
tended, since defendant would be released as soon as he was no 
longer dangerous. “And * * * when you are thinking about 
that, think again of the opinion of the Clinical Director and 
Chief Staff Psychiatrist at that hospital, These are the two 
men who have overall control.” 


Defense counsel made no objection to this argument. On appeal, 
this Court did not find plain error. 
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determination of appellant’s sanity for purposes of re- 
lease. He expressly stated that such certification would 
have to come from Dr, Cameron, the Superintendent of St. 
Elizabeths, who was in no way connected with the ex- 
amination of appellant. It should be noted that it was 
the unanimous opinion of the participants in the staff 
conferences, not of all the psychiatrists at St. Elizabeths, 
that appellant was not suffering from mental illness. 
The trial judge correctly charged that appellant would be 
confined at St. Elizabeths until “he has recovered his 
sanity and will not in the reasonable future be dangerous 
to himself or others.” ** Finally, he correctly informed 
the jury that the final responsibility for appellant’s re- 
lease would lie, not with any psychiatrist, but with the 
court. In these circumstances, appellant’s claim of plain 
error must fail. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 


judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DONALD S. SMITH, 
CHARLES A, Mays, 
Assistant United States Attorneys. 


*6In Durham (JI) this Court said that the jury should be in- 
formed that “upon acquittal by reason of insanity the defendant 
‘may be confined as long as the public safety and * * * his welfare’ 
require.” 99 U.S. App. D.C, at 184, 237 F.2d at 762. The trial judge, 
in substance, so instructed here. 
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